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AoouuHn. 

Of Bzecntora. Bstate of Otterhoai, 96, 

AOKROWLBDOBiaElIT, DBFBCTIVS. 

1. Where » bill in eqnifcy to reform » defective certificate of acknowledge- 
ment avera that tbe wife or a rrentor was ezamined separate and apart from ber 
biwbaDd, but tbat this, by arcident and mistake does not appear Id toe certificate, 
and- the answer nnequiToonlly deoies tbe avennent, tbe answer Is refponsive to tbe 
bill, and must stand until it is overcome by sufBcient proof. In tbis case tbe eyl- 
dence wa* held insolBcient to OTeroome tbe responsive aoawer.^Hand ei al., Ex- 
ecators w. Weidner et al., 78. 

Acts or AseaifBLT Cohbidiciubd. 

1800^ March 11. Stay of execution. Act doee not apply tojudgment en- 
tered for want of affldavit of defense.^Oawego Pulp Co. vs. DeL W. O. Pulp Ca, 

iia 

lH80,i June IS, f 66, f 57. Rule to answer interrogatories, and on refusal 
Judgment entered against garnishee. 

1861, October 88. Lunacy prooaedlnga against wife.— In Be: Lnnaoy of 
Fainny M. May, 168L 

18M, April 31, f S. Unseated lands. Hben exonerations to be niaimed. 
— Winton Coal Co et al. th. Campbe^, 864. 

1800, April 28. f 7. Probate as to real estate eoncinal^e unle« oontsatsd 
within five years, £^tate of Bimrell, 40& 

18M, April 88, f 8 Notii^ by lis pendena.— Wilson ▼«. Oilmore, et aL, 18. 

1NS8, April 80. Liquor Law.-RusMU'k Lioenae, 880. 

IMM, Marrh 81, 1 «3. Gneta.— Com. ▼& Murphy, 8l6i 

1884. Augunt 10. Notary Public— Lavelle ts. Prudential Ins. Co., 808. 

1806, April 2& Vacating the seat of any member tor misbehavior, neglect 
of dut> jr other niittdomeanor. — Com. ex. rel., Kelly vs. Sanderson, 151. 

1874, April 88. Submission of civil oaasa to tha decision of the Court.— Bar- 
bar A»pi alt Co vs City of Scranton, 801. 

1874. May 88, f 86, 1 88, f 48. Assessmsint and collection of taxea in oitiea of 
tbe third ciats.— ^craninn 8chi>ol Dist. vs. McNamara et al., 68. 
Hfnwood vs. American L of H. etal., 880. 

1874. May 88. f 87. Recovery on ciafma for taxes, paving, etc Scrantoa 
▼s. Price, et al., 88. 

1874. May 88, 8«'CtioD 47. Municipal Act— City of Scranton vs Meara, 68. 

1874, May 88. 1 68. As s es sm ent of Damages.— Wilaon vsi City of Scranton, 



1874, May 88. Municipal Corporation act.— Con. ex. ral., Kelly vs. Sander- 
aon, 161 

1874, June 8, 1 4. '^'ransfer and change of ownerahip. Limited partner- 
ahip —Li Re: Hunt Broa ft Co., Limited, 810. 

1877, March 84 Physician^s liceoae — Pebles va. Wayne County, 117. 

1870. June 11. Mechanic'^ liena— Nothacker vs. Clark, 143. 

1881, Jane 8^ Pbynirian's license.— Pebles va. Wayne Coooty, 117. 

18K8, June 1. Heated land to be assessed In oounty where mansion bonae ia 
aitnated.— Ia Plume Borough vs. Gardner, 88. 

1886. June & Warrant of arrest.— Weber vs. GoldeoHarg, 110. 

1887, May 88. Liquor Lnw.— RusselFs License, 8801 

1887, May 84, Article XTIII, I 1.— Assessment of Damages. Wilson tsi 
City of Scrantob, 0. 



2 INDEX. 

IW7, May 25. T»kinE judgment for want of afBdavit of defensa. — Otwego 
Ptalp Co Ta Del W. O. Pulp p> , 110. 

1887, Jtine 2. Condamoation of tumpikea— Callendar Ta Ck>iint7 of Lack' 
awanna, 85. 

1887, Jona 6. Costs In cases of oaT eat.— Estate of Bimrell. 405. 

1887, Jane 0. Failore to giTe bond. Caveat to be dismissed.— Estate of 
iriebols, 421. 

1889, Bfay 0. Unused streets, lanes and aJleys. — City of Bcranton ys. Del. 
ft Had. Canal Co., 867. 

1880, May 22, Article XV. Mnnicipal Liens.— City of Bcranton ts. t^byte, 

1889, May 2S. Hnfflcfent statement of lien.— City of Bcranton ts. Mear*, 68. 

1889, May 22, Article III. Annexation of Territory,— In re: Application to 
annex land in tbe Borougb of Dunmore to the City of Bcrsnton, 28R. 

1880, May 28, Article IV.. Section I.— Eligibility of Councilmeti.— Com. ex. 
rel.. Oris wold ts. City of Bcranton, 8(i8. 

1880, May 2S, Article V., Clause IS, Section 8. Salary of city officers.— Fel- 
lows TS. City of Bcranton, 211. 

1880, May 28, Article VI, f 4. Vacation rf seats of Conn cilmen.— Com. 
ax. rel., Oriswold Ta City of Bcranton, 806. 

1891, June 2. Mines and Mining.— Blewitt ts. Connell & Co., 178. 

1801, June 8^ Notice in DiToroe.— Oakley Ta Oakley, 283. 

Administbator's Cok PEKSATioir— Bee Decedent's Estates, 1. 

AniDATIT OP DXFBNCB. 

1. It is no defence to a Isndlerd's claim for rent, that tlie store which de- 
fendants occupied, was k> damsged by fire, that they w»re unable to do business 
therein and that the Isndlord made no effort to restore the premises to such s con- 
dition that they could do so.— Phillips ts Epp et al, 41. 

2. If required should contnin clear and concise statement of facts which 
constitute a bain for an assessment of tbe dsmsges under the legal rule by which 
they are meHSured. — Perry Knitting Co. Ta Jacoby. 57. 

3. All the elements of a defense should appear with reasonable certainty, 
and if any fact essential to complete the defense Is omitted, is inrafflcient. — Ibid. 

4. Whenever a sufficient sffldsTit of ^efenf« is offered before a judgment 
has actU^illy been entered, it is the duty of the Court »4> receive affidavit and per^ 
mit the cause to go to trial in the ordmary manner.— LaTelle Ta Prudential Ins. 
Co., 806. 

5. An affidaTit of defense that avers that the insured did not sign tbe bene- 
ficiary, nor authorize any one to itign for her, nor ratify such signature after the 
making th' reof by any other periitin, sets forth a sufficient defense. ~-Ibid. 

6. Where it is a necessary part of plaintiff^s statement to aver that the mat" 
ters in dispute had been sub-i itted to an arbitrator agreed upon by tbe parties- 
and that the arbitrator had found in favor of tbe plaintiff, and the alBdaTit of 
defense avers that the arbitrator /would not go on unless the terms of submission 
were changecl, to which change the defendant did not agree, and further avers 

.that the arbitrator went on without defendant's agreement, this sufficiently raises 
the question of the leieality of the awsrd of the arbitrator. — Crane iron Co. va 
Bcranton Hteel Co. , 20a 

7 Where a fact, necessary for the determioati6n of the cause, is denied in 
the affidavit, jurfgmeni. will not be given for want of a sufficient affidaTit, but the 
matters will he left to be fully developed before a jurv — Ibid. 

8. In an action against a surety, an affidavit of defense is insufficient which 
merely sets up an agreement whereby the surety was to he released upon trans- 
ferring to the creditor a mortgage security given by the principal, debtor to tbe 
surety for his own safety.— AUegheu}' National Bank vs. Rockwell, 418. . 

AOXNT— Bee Guardian and Ward, 1. 

A LIMONT— Bee DiTorce. 

Altkrattov of Nots 

1. The filling out of a commission clause in a note upon which judgment s 
entered is a material alteration sufficient to avoid said note, if it is brought home 
to the plaintiff.— Rollins, vs Evans et al .S.) 

2. If such alteiation. however, was made after the plaintiff -gave thf> note 
up for oullection, it may be legally presumed that, although not directly nag- 



INDEX. 3 

Atlviu Hm knowledflw or eonaent of th« plaintiff, that was what wai Intanded. 
—Ibid. 

8. In racb case fall Jaitloe is aooomplitbed by striking out tbat portion of 
tbe Judgment and allowing the rest of it to stand. — Ibid. 

AifXifDMXVT— See Capia«, 1; Mechanic's Lien, 1, 2. 

1. An application to amend after the allowanee of a non-suit is too lata. — 
Henry vs. Piaber, S37. 

2. Where Judgment is entered by oonfession against a firm in the firm 
name, the proper way to bring upon •'he record as defendants the individual mem- 
ber or members liable therefor, is by suggestion of the same by affidavit and a 
notice to tbem by rule. — Rice, Levy & Co. vs. Summers et al., 885. 

8. The authority of the Court to allow an amendment in suoh a case oannol 
be gainsaid.— Ibid. 

Aabbst— See Warrant of Arrest, L 



1. Will not be declared illegal if upon unseated land, even though there 
was no preceeding valuation made by the assessor.— Winton Coal Co. et aL vs. 
Catppbell, 364. 

Attaohmbut Aoaiitbt Fradulbht Dxbtobs (Act of 1899.) 

1. An affidavit upon whioh an attachment issues is sufficient where the 
averment sets forth that the defendant is indebted to the plaintiflP in a certain 
sum, no part of which has been paid. Nesbett & Co. v& Tamler, 189. 

8. A suggeMtion that an a verm en c of fraud in the alternatiye is bad be- 
eause of uncertainty is not well talcen.— Ibid. 

8. An affidavit in the dlsiunctive, however, is undoubtedly open to the 
criticism ofsbeing uncertain. — Ibid. 

A TTaOHMBlIT— BXXGUnON. 

1. On a judgment against Chr. Alten, whose correct name was Christian 
Alten, money was fiought to be attached in the hands of Banic as garnishee of said 
Alten. In the copy which Sheriff served on Bank, Alten's name was written 
**Charles ^ Sheriff returned service of true copy on Garnishee. Bank admitted 
having held |089 78 on deposit by Christian Alteu at time of service of attach- 
ment but al1«*ged to have subsequently paid it out on check. HMd^ That while 
the Bank was concluded by Sheriff's return, yet it did not appear that Chr. stood 
for Chrintian, and therefore rule for judgment on answer of garnishee must be 
discharged. — Burr vs. Alten, Deft., and Scranton Savings Bank and Trust Ca, 
gamishM>, 178. 

Attachmbtvt— See Garnishee, 1. 

1. Affidavit of a defendant puts burden of proof upon plaintiff.— Bailey et 
al. vs. Parker et al., 73. 

8. Such affidavit must not be vague or unsatisfactory.— Ibid. 

8. Proceedings before Justice of the Peace under the Act of 1848.— Oriffis 
vs. Swick, Vail & (>>., 408. 

BnXOF DlBCOYIBT. 

1. That sets forth the recovery of a judgment, the amount thereof, the 
issuing of an execution thereon and the returns of the. sheriff, of nulla bona^ suffi- 
ciently and substsntiallv complies with the Act of Assembly.— Oould & Co. vs 
Lu wen berg Broa et al., 292. 

2. It is equivelent to an av^ ment that the whole amount ii due and un- 
paid. — Ibid. 

" But," construction c^f. Fellows vs. City of Scranton, 211. 

BuiLDiNO Associations. 

I. When the mortgages of any series in a building association are satisfied 
and the coiTesponding nenes of stock retired and cancelled,the non-borrowers in 
the series connot be required to accept payment for the stock in other assets of 
the a<«^ociation, or elite a lem sum in canh than the par value of tne other assets. 
— Mercer vs. Amber Building and Loan Asaociation, 128. 

CapiAS. 

1. On motion to discharge on common bail defendant arrested upon a 
capias, it was Hsfd, That an affidavit need not be filed with the praecipe; but 
when plaintiff relies upon affidavit so filed, it is as a response to the rule, and he 
cannot amend it, or file suppleraental affidavit after discovering defects through 
the exceptions of counsel or tne opinion of Court.— Tiffany vs. Billings, 102. 
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Gaibb Comkbhtbd Ov. 

MmJ ▼■. Rider, 69 P. R. R, 171; WiUon Tt. Oamoiv, IS. 

DoToyt Appeal, 97 P. 8. IL, 158; Wllioo ts. ailmore, 18. 
Gbbtiobabi.— See Railroads. 8. 



1. Retaro of non «et inventaa fai applicable only to a eapiaa. It ean be onlr 
ferved on tbe IndiTidaal againet whom it it directed, while there are eevenil 
methods of eerWng either a eammoiM or a loire faciat.~ToolaD Tt. liorriaon, 77. 

2. Plaiatlff iffsaed tumnioas in treiipaes aod marie claim dcfore Alderman 
for amount due "for tweet and ekim milk," on certiorari the jud^rmeotwiuire- 
Tened, hecaate of the InconsietHioy betw«an the action and the subject of it. — 
Weisiberger vs. White, 878. 

8. To oust the jurifldlctlon of a Justice of the Peace, becaaw the title to 
land would come in queRtion, the necessary affidavit should he filed before the 
trial Query: If after fliingfsuch affidavit, the party proceeds and submits his 
defense so the decision of the justice, does such action amount to a waiver f— Half 
▼a. Chamberlain, 881. 

CoirvsTANOi IN Pbaud or Cbkditors. 

1. Ejectment brought to recover the possession of land conveyed In fraud 
of creditors who have prosecuted their claims to judgment and sold the land at 
SherilTs sale. Is a le^al ejectment, and oue verdict and ^ judgment therein is not 
ooncIiMive between parties. — Weller vs. Dille* , 871. 

Ck>ir8TrnrrT t <i. Law. 

1. Ac. Oct. 28, 1851, Section 7, providing for proceediugs to declare a 
wife a lunatic - Ithout notice is unconstitutional undei: Article 1, Section 1, of the 
Constitution of 1874.— In re: Lunacy of Fanny M. May, 163. 

2. Act of May 28, 1874, which declares that each branch of counojls ^'shall 
have power to vacate the seat of any of its members for misbehavior, neglect of 
duty or misdemeanor^^ is not iuconMstent with S 4, Art. VI. Constitution of 1874, 
It seeifif, that the City of Sera iton in accepting the con.<«titution of 1874, did 
not surrender tbe rights conferred upon it bv th*^ Act of April 28, 1866, as to the 
removal of oauncilmen from offloe. — Com. fix. ReU, Kelly vs. SanderAou et al., 
151. 

8. Act of Hay 28, 1889, Article III, entitled "An Act providing for the In- 
corporation and Government of cities of the third class" is obnoxious to sections 
3 and 7 of Article III of the constitution of 1874.— In Re: Application to annex 
land in the Borough of Dun more to the City of Scranton, 238. 

4! Act of June 8, 1891, offends against f 6, Article III of the constitution of 
1874.— Oakley vs. Oakley, 288. 

5. Article XVI, S 8. Taking and Injury of private property to be compen* 
sated.— Mallory et al. vs. City of Bradford et al., 899. 

CoMTRACts- See Street Railways, 1. 

1. A entered into an agrsemeot with B, an agent of a Board of Trustees, 
in which heai:reed to erect a church for a certain consideration. There was a 
provision In the agreement **that if (the church) shall be secured s gainst any me- 
chanic's lieu, OP claim against said church." The agreement was signed only by 
A, who suosequently sought to avoid it by filing a lien and attempting to enforce 
it.— Dymottd vs. First M. E. Church, Dalton, 182. 

2. A admitted that he executed the written undertaking, but alleged he did 
so at the request of B, wtio, he s%id, wanted to show the trustees, in order that they 
would be able to procure subscriptions easier. This was positively denied by B. — 
Ibid. 

8. Upon rule for a new trial it was held, that A bad the right upon his side 
to go into all the facts and circumstances into which B went, yet such evidence 
should have been d**termined by the trial Judge, and, if iusufflcieut, it should have 
been withdrawn from the jury.— Ibid. 

4. Title to a manufactured article, paid for, selected, set apar^ finished and 
ramoveid to the paint sl^np of the seller b >' the direction of the buyer, can pss« to 
the buyer in its unpamtei st<ite, even if left by him in the possession of tbe seller 
for the purp'>w of beinc painted. D *llvery Ls not essential to the traiis'er of title 
from seller to buy«*r.— Hoffman vs. Hartman, 237. 

5. Tbe law of the State where a contrac** wa^ made, will be premmed to be 
the tame as the isxfori. — Lavelle vs. Prudential Ins. Co., 306. 

6. A sold B a team of horses, and by agreement the title to the same was 
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Bofe to ▼est in B antil chs parobaae vaonpj tberein itf paUted for had been folly 
paid. Snbeeqneatly A. aooepted from B two bank notee, io which It appeared 
that they were giren in payment for ooe team lold by A to B. Held^ that the 
aeeond notn were f^iven and aooepted aa payment for the aaid team, and that the 
title to the •tame In conieqnenoe ▼eiced in B.— Pinnell ▼•. Sayder, 90i3. 

7. Where the proofs on the trial show merely work and labor done in pnraa* 
ance of a special contract, it doea not amount to a claim for wagea, and the plain- 
tiff havine declared for wages for manual labor, cannot recover. — Uenry rs. 
Fiaher, 337. 

8. Fire inanranoe policy.— Whitmore vs. Dwelling Hooae Ins. Co., 45 

9. Whether or not erasorea and changes in specifloations were made 
after the contract was let, and whether directors were ooflrnisant of such changes 
having hm. made and a fraud perpetrated, should be l**ft with the jury to And. 
That «uch alterations were not made after contract was let should be clearly 
ahown.r-School Dist. of Carbondale Twp. vs. Tuttle et al., 8S8w 



CoNYSBSioif.— See Wills, L 

COBPORATIONt. 

1. The right of a ga^ company to the use of the streets of a city is not a 
paramount right, but is subje -t to the rights of the public. Where the pubiic in- 
toresta require a re-location of gas mains a private corporation must submit The 
convenience of the public is the law of the case.— WilkesBarre Gas Co. vs. City of 
Wilkea-Barre et al., 82S. 



1. Cannot come out of defendant, but as between the sheriff, printer and 
the plaintiff, Court has no power to make any order as to costa. — Jayne vs. Storm, 
103. 

2. On a jud«rment cannot be set off against another Judgment unless such 
costs were actually paid by party seeking the set-off, or belongMl to him primari- 
ly.— Howell vs. Withers, 230. 

3. On return of indictment ''ignoramus," Grand Jury empowered to dispose 
of the costt except in cases of felony. — Com. vs. Murphy, 315. 

4. Petit Juries have same power in all cases of acquittal. If costs or any 
part of the same are placed on the proeecutor he mast be named.— Ibid. 

5. Witness suhpceaaed to appear before master and viewers, under Act 
June 3, 1887, is not entitled to eompensati -in from thn county. The remedy is 
agaioKt party wio subpoenaed him. — Calleoder vs. County of Lackawanna, 36. 

6. Under said Act three parties are directly concerned— the citiaens who 
petition for the condemnation of the road — the corporation whose property is 
sought to be taken, and the county which is to pay the damages. — Ibid. 

7. T»ie petitioners are the actors but as the proceeding is in rem against the 
road, neither tae company nor the county are defendants in the ordinary sense 
of the term.— Ibid. 

8. Where there are several liens against a defendant's land and a 8heriff*8 
aale had on a Junior one, which doea not produce enough to pay off the senior onea 
theaheriff^d coats on the ft. fa. and vend. ex. on which the money was raised, are 
payable out of the proceeds. — J rake va Hayes, 397. 

9. Exceptions to the sheriff^s return were made by lien creditors upon the 
ground that the judgoieot upon which the sale was made was invalid. The audit- 
or found against the exceptants and directed that they ahoufd pay the coat^ thus 
incurr<^. Held, that where the exoeptauts have probable cause to object to the 
sheriff^s return the costs of the audit should be paid out of the fund arising from 
the sala— Ibid. 

10. Expenses of an audit— Griffis vs. GrifBi, 408. 
CouHGiLMXN— See Officers, 1. 

CoyBNA.ifT— See Landlord and Tenant, 3. 

CBIMI1I4L Law — ^ee Indictment; Powers of Policemen. 

Damaovs— See Replevin, 1. 

I Prothonotary has no authority to assess damages except In cases where 
it is given to him by Act of Assembly, or by an order or rule of court.— Lewis, et 
si. vs. Bonnert et aL, 806i 

Daxaobs, Hkasubk Or. 

1. Is what the plaintiff necessarily or rsasonably expended for medicine, 
care, Ac, and for the loss, if any> of the earning capacity of his son from the time 
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of the aoeident aotil he become of age.— Pitcher ▼■. The People's Street Rellwaj 
Co., 87. 



L A plee of the statute of limltationi is a bar against claim on decedent's 
entates, claims judged by date of final confirmation of sale of such estate. — Ryan 
Estate, 191. 

2 Action pending asaf ast administrator in Common Pleas has no bearing 
as resDect«i the statute of limitations npon claims in Orphans' Court. One cannot 
be tacked npon the other.— Ibid. 

S. Rftssonahle compensation should be allowed out of decedent's estate 
where bOMrd is ffi^en upon an afttumption to pay for it. — Ibid. 

4. In fizinK the allowance to an administrator for services rendered, the 
proper course is to allow a fair and just compensation for what the services were 
actually worth. In an estate of IT.^iJO, a commission of three per cent, is a liberal 
allowance. — ^Zeigler's Estate, 818. 

5 Damasres assessed for land taken under emiiumt domain^ etfter the de- 
cease of the owner, form no part of bis estate and no exemption can be had out of 
them by widow or minor childrea — Crooau et al. vs. City of Scranton, 413. 

DlCLABATTONB. 

L The loose declaration of a debtor that hn ottnfessed a judirment note to 
defraud creditors does not invalidate such note. Drake vs. Hayes, 207. 

8. The holder of a judgment would have a precarious security if his debtor 
could destroy it by his mere loose declaration. — Ibid 

Dn>iGA.Tioif. 

1. Of streeta— City of Scranton vs. Thomas, 1. 

Dbuvxbt.— See Contracts, 4. 

DBSS&Tioif.— dee Divorce, 5. 

DlSTREBUnoif . 

Of deoedeotiP estates.— See Accounts, I. 

DiVORCS. 

1. The right of alimony is not absolute hut ouAlifled. While it i^ to be 
arbitrarilv granti»d or withheld, yet it is the subject or a xound discretion. — Alex- 
andervs. Alexander, 128. 

2. A wife ordinarily is entitled to alimony, pendente lite. Yet she may 
forfeit thisriirht by acoorse of conduct that brings her -vithin th<) ^>aii of th<« law. 
When tne wife is living in a state of «ir1ultery alimony will be withheld. — Ibid. 

8 There Is snch a breach in this, in her duty as a wife, that she has no 
claim on her huHband tor such support.— Ibid. 

4. A single act of adultery, uncondoned, is suffloient to be the basis of a 
divorcA, being equally a breach of the marriage relation as repeated acts would 
be.— Ibid. 

5. As the Act of June 8th, 1801, mems to givenxtra territorial power where 
the offender in alleged ciinse for divorce is domiciled In ant^ther State, the Su- 
preme Court will not enforce the act. — Oakely vs. Oakely, 288. 

DOKIOILu 

1. Once gained remains until a new one Is ictually acquired, facto et antmo. 
— Gafferty vs Knight et al , 12. 

BjaOTMBirr -See Conveyances in Fraud of Creditors. 

1. np<in an equitable title is a substitute for and equivalent to a bill in 
«^nitv, and the V4«rdict and judgment h%ve ?iU the o.oncln^ive effect which the de- 
ereeof a ChanwHor would have. — Schultx, AdmV vs. OrifBii, 251. 

Btidbwob — ^See Liens, 4; Declarations, 1; Acknowledgment, Defective, 1. 

1. Attorney lit law m^y testif v as to circumstances and conversations oo- 
currins in his r'ffl e betw«>en two person*, althouich both of these persons are his 
clientA.— Weaver Estate, 72. 

2. Parol evidence is inadmissable to contr idlct a written agreeniont en- 
tsrsd into between parties, except for fraud, accident or liiistake, which must be 
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crtabliabed by racfa etridenee as wonld induce • Cbuicellof to reform, or Mt it 
Mlde.— Dymood vs. Firat M. B. Church of Daium, ISSS. 

8b To discredit the tefftimony of » proMcntriz in an F. and R case, eridence 
mntl be speciflc. — Com. Ta Phillips, 146i 

4. Where defendant offered to prove that the proeeeotriz, at or aboot the 
time the child was begotten, walked and rode with cenam yonng men, bnt did not 
offer to prove anv other facts teodiiiK to show criminal intercourse with them, it 
was hela that so<di offer was not mfflknpnt. — ^Ibid. 

& Any presumption of the commission by h^r of a particular act of miscon- 
duct from a knowledge of the geneial vicious habits of her associates is too remote 
and indefinite to to relied on as legal proof —Ibid. 

0. The relevancy of evidence in such cases is to show by positive fscts or 
fair inference therefrom that the prosecutrix was criminaliy intimate with other 
nteo at the time she claims to have been similarily iiitimate with the defendant. 
The oath of the prosecutrix nx open court ^^ith the further corroborative proof 
that she persisted in the same charge in tbe extremity of her labor, is suflBcitnt to 
warrant a conviction under the statute. — ^Ibid. 

7. To change or alter a written Instrument the proof must be clear, pre- 
cise and indubitable, that there was either fraud, mistake or accident in the crea- 
tion of the in»trume*it.— Ziegler^ estate, 81b. 

8. When a person is put upon the stand, the party calling him gives bim 
credit as a witoess.— Oninney vs. Hand at aL. 868. 

9. In snch case he cannot ask credit fur bim in one part of his testimony 
and deny it to him in sjiotbsr. — Ibid. 

IOl The jury and not the court construe and give effect to alleged admis- 
aiona—Ibid. 

11. PlaintiflTs case depended solely upon his own testimony. He claimed to 
have been released by the defendant, who was plaintiff in the judgment, in con- 
sideration of his agreeing tu transfer to Vockroth property and business which 
they held in common. The release »et up wmb by psrul, and* consisted in pJsintiff 
asking defendant, just tiefore he signed the agreement of transfer, wlMther 
plai|)tiff would be released from the judgment if he signed tire paper, and d»- 
lendaut answering that he would, plaintiff turther claimed this assurance was re- 
peated afterward, and was the uiducemeut which led him to sign. Beld, That the 
evidence amounted to a mere sciutillu, not sufficient to make out an agreeuten* of 
release, and ihe writing which was executed at the time negatived any such idea. 
The men snswer of Brock to the inquiry of Fasek did not amount to an agree 
met t, nor did it place tbe two in the atiiiucie of contracting parties, whether the 
evidence would be suffieieni to raise an equitable eMoppel against the enforcement 
of the judghjeiit, not decided.— Pasek vs. Brock, 286. 

12. If a letter i^ sent by the post, it is presumed from tbe known course in 
that department of (be public service, that it reached its destination at the regu- 
lar time, ai'd whs received by the person to whom it was adcressed, if living at 
the place and usually receiving letters there. — }S hittomore vs. Dwelling Housa 
InaCo.,46. 

18. While there is no prebunpption of law that a letter, mailed to one at the 
place he usuaJiy receives his letters, was received by bim, >et a strong probability 
of Its receipt may ariss.— Ibid. 

14. Depositing a letter properly address^, with the postage prepaid in the 
postoffloe, is nrtma/aeia evidence that the person to whom it waM addressed re- 
eeived itu— Ibid. 



1* "^^aw« 

1. As a general rule, the proceeds of an execution sgainst personal property 
will not be ordered into couit except on the application of a hen creoitbr who 
shows some reasonable ground to dihputo the right of the execution plaintiff. — 
Harding vs. Douglass, lUb. 

SxKCCTOBS. — See Accounts. 



(widow's) 

1. A widow who remarries before mskin^ a three hundred dollar exemption 
claim from the estate of her deceased husband, is barred from making such claim. 
— Cronan et al. vs. City of Sranton, 4ia 

2, Forfeited by laches.— Ibid. 

ExufPTiOK (Minor's.) 

1. Where minor children sllow over two years to elapse, after the reroar- 
rlare of their mother, before making their exemption claim, they are barred, 
their minority being of no avail. Cronan et al. vs. City of Beranton, 418. 
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FOBnOH ATTACHMBirr. 

1. A debtor dora not beeome a iion«reiid«nt so as to rabjact him to a for- 
eigD attaobment by leaving hit place of abide inthettate and going to another 
■tate to seek a new resideooe. Gafferty va Knight et al., 12. 

2. He continues a reddent of this state until he hae attained another place 
of abode with the intention of remaining !ln> it — Ibid. 

3. In answer co'incerrosratoriee a Oamishee must give facts not oonelosions. 
He must give te^ full and specific answers as tboaKh he were a witness on the stand, 
elsejudgment b< default will be entered against him. — Henwood va Am. Legion 
of Honor et aL, 889. 

4. Under equity practice a Oamishee may be attached for contempt until 
he answers as he ought, but the pJaiotiff is not confined to that practice. The 
terms of tht* statute are so express and plain that they cannot well oe drawn into 
question.— It lid. 

5. V\ here answers are so deficient as to entitle the plaintiff to move for an 
attachment for contempt, they certainly warrant a judgment nuder the provis- 
ions of the law.— lb d. 

6. The recc^niaed practice is a **nile on garnishee to show cause why judg- 
ment should not be entered for default, for not naaking more specific answer. — 
Ibid. 

7. A rule for judgment upon admissions contained in answers, or for the 
amount there appearing to be due, is one thing, and a rule for judgment because 
the garnishee has not answered sufflcientiy is quite another. — Ibid. 

8. ^1 one cnse the plaintiflT accepts the answers as in full compliance with 
the rule to appear and answer. In the other the plaintiff contends that the gar- 
nishee bas not complied with the rule to answer, betAUse he refuses or neglects to 
answer as he ought. — ^Ibid. 

FosxxON JuDGiiBZTT— See Jurisdiction, 2. 

FoRmTUBS— See Landiord and Tenant, 8, 9. 

Fbaud. 

1. When a purchaser is examining his title in the registry of deeds and flnde 
a good conveyance to his grantor, he is not expected to look further .—Wilson va 
Oilmore et al., ]& 

2. Where a public officer misapplies or misappropriates public funds in his 
bands, he is liable to the municipality tberefor. It is such an act ot negligence as 
aniciuntM in law to a fraud.— School Dist. of Carbondale Twp. va Tuttle et al., 88Sl 

Oarhishxb. 

1. When a garnishee, by allowance of Court, turns over the fund attached, 
he is diKchargra from further responsibility. Error to involve garnishee in any 
further contetit with regard to fund.— Rothschild va liorrisey, 18& 

Gab Companies— See Corporations, 1. 

Oah Company. Natvral.— See Constitutional Law, ft. 

Guardian and Ward. 

1. A husband appointed guardian of wife, only received money for her 
after bhe became of age. The nnsband failing to pay over monies, upon de- 
mand againnt the executors of the surety to recover the. monien received by the 
bushai'd; Held^ that the husband received the monies ss'his wife*8 agent, and not 
as guardian, ard that rurety was not liable on the bond.— Marcks* Kstate, 114. 

Handbllb— See BherilTs Salee, 4. 

Indictmrnt. 

1. Motion to quash for want of an addition to the defendants name will not 
be entertained wi ere the defendant fails to state what the proper addition to his 
name pbould be.— C<>m vs. Murphy, 817. 

2. Statute of 1 Henry V., c. 5, does not applv to an indictment for selling 
liquors wifhont a license. Only to cases *Nn which the exigent shall be awariedJ* 
which Iimit« it to tbohe chsps in whicb outlawry of the defendant is contemplated. 
In PennKylvania liuct) caMes are only treason, felony of death, robbery, burglary, 
sodomy and buggery.— Ibid. 

Indrprndrnt School Disnucnk 

1. Can only be created when it is necessary "to protect and promote the ed 
ucational welfare of occasional localities that form natural or other adequate 
obstacles which could not be pro|)erly provided for under the organlxatien of 
township districts.^*— In Re: Ind. Sch. Dist. in South Abingten Township, 141. 
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t. The obctoolfli, natiml or artificial, wbiah alone are to be regarded a* 
eaffloient to warrant tbe erection of an independent district, are oeeeetarily of 
a pbjsical character, and must be set forth upon the record in order to authorise 
tbe court to create tbe district. A failure to set forth tbe physical obstacles 
in a petition upon which commissioners are appointed, or in the report of j; tbe 
commissioners, is fatal to tbe proceedings.— Ibid. 

Injunction. 

1. An injunction bad been obtained by plaintiff restraining defendant 
f^m raising a iiridse, one foot, said bridge crossing the D., L. & W. R. R tracks. 
After service of injunction, worli on the bridge was stopped, but a D., L. ft W. 
ofBcial directed tbe workmen of the company to proceed, and they rained tbe 
briilge, whereupon a rule was issued, and upon ai^ument, counsel for defendant 
contended that as tbe workmen bad been ordered to do tbe work by their super!- 
m^ and as tbe injunction was not directed to them, they not being named as de- 
fendants, nor served on them, they were not guilty of contempt, Heldj That an 
Injunction in binding on' all whu know of it, and any one who is present aiding and 
abetting tbe commission of the act, or who permits it to be 4piie in bis presence, and 
witboot remonstrance, is himself guilty ox actual breach of tbe injunction.— 8bif- 
fer vs. Toungstown Bridge Co., 288, 

3. One doing what he is told by a superior when be knows, or ought to 
know, that bis superior has no right to cause an order of Court to be violated, can- 
not shield himself behind instructions received from tboee above him.— Ibid. 

. 8. InjunctioniB are not granted for nothing and to no purpose — Ibid. 

4. Not granted to prevent poenible and prospective injury except in cases 
where it is dear that no adequate remedy at law wil*. exist if tbe anticipated barm 
occurs.— i¥i Ikes- Barre Gi^s Go. va City of WiJkes-Barre et al., 895. 

5u Equity never interposes the stnmg arm of injunction, except in a clear 
case of ttie invasion of a private or a pubho right — Ihia. 

8. Tbe plaintiff in a bill in equity is not entitled to a preliminary injunc 
timi, unices bis rights are clear; if substantially disputed or left in doubt, an in- 
junction will be refused.— Hcranton vs. Del. A Hua. Canal Co., S07. 



InsubaNcb, Fibs.— See Contracts, 8. 
JuDOMBNT. — See married women, 1. 



1. Authority to fdgn promissory note is not authority to confean judgment or 
to waive tbe benefit of tbe exemption and inquisition lawa — Payne vs. Robinson et 
al., Sttt. 

dl'. Until opened, set aeide or renewed must be treated as valid and conclu- 
sive of all matters * hich might have been pleaded in tbe action. — City of Si'ranton 
vs. Frireetal.,S3. 

8. To make a judgment or other final adjudicati(»k proceedings from a 
couri of competent jurkdiction, available as a bar in a second action, between 
the same partien or the (Tivies, two things only are essential ; Ist, that the isKue 
in tbe second action, upon which tbeludgment is broutfbjt to bear, was a material 
iwoe, neoCHsarily determined hy tbe jufigment therein: 2r|, that the former jii«lg- 
ment was upon the merits. A party is not concludea by a prior judgment, un- 
IcHS the precise queHtion which be seeks to raise was therem necessarily tried 
and determined .—Schults, Adm> vs. Griffin, 251. 

JvBlBDicnoN. 

1 The Act of April 23, 1874, which authorises tbe submission of caMf at 
issue to tbe decision of the court having jurisdiction thereof, without a trinl by 
jury, expressly excepts parties acting in a fiduciary capacity. — Barber Asphalt 
Co. Ts. City of Scran ton, 301.. 

2. There U no difference between a case of submission by County Commie- 
tioners and a case of submission by city offlciala — Ibid. 

8 When a court has jurisdiction over the subject matter, and tbe prof>er 
parties are in fact before it, an error in the proceedings is not necessarily fatal. 
The error made by 'he Court in appointing only three v ewers inst^d of seven. 
was an irregularity whicn was waived and cured by the «abeeanent conduct or 
the defendant. — Wilson va City of Scranton, 9. 

4. To aver that process was not ^'legally served;" is not sufficient in an 
affidavit of defence to a suit on a foreign iudgment when tbe certified record 
shows the defendants were '* 'summoned." fo impeach tbe jurisdiction, suffi- 
cient grounds must appear in the affidavit of defense to show that jurisdiction 
was not acquired. — liolter vs. Welty, et aL, 809. 

Katb, liABTiN B., death of, member of Lackawanna Bar, 66. 
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Laohss— See Exemption (Widow*t.) 

1. Equity cannot be administered in the face of a poeitiTe statute to restore 
rights lost by laches.— Sor. Savings B*k vs. Handley, 175. 

IiAiTDLOBD AND TufAifT— 8ee AflMavlt of Defense, 1. 

1. The law implies no du^ to repair after a lire, unless directly imposed 
upon landlord by the lease.— Phillips vs. Epp et al., 41. 

2. The general rule is that where there is a lease of the whole property de- 
stroyed, the tenant, if not protected by *a covenant on the part of tti* 'aiidlord to 
lebuild, or by a provision that the term shall end and rent cease, mn>«t pay the 
rent, even though thebuilding he ezoected to occuiiy gdSs op m smoke. — ^Ibid. 

8. A lessee, however, may be released lu snch oase from the pavmeiit of 
rent without liny agreement upon the subject, if the premi-ves leased be but a part 
of the whole baUding.— Ibid. 

4. A landlord wboee tenant's goods are levied upon bj the Sheriff, can only 
claim the amount of rent due at the timi^ of the levy, notwitlistamiing a clause 
to tbe effect '*that should the leasee remove his goods from the premiMes, or in any 
manner attempt to vacate the premines during t«id term, then and in that case 
the whole rent for tbe unexpired part of tbe term sball at once become due and 
collectible by distress or otherwite."— Lowry vs. Evans et al., 48. 

5. While it may be true that the tenant had no po8)»e8t<ion of the premises 
from the time of levy, yet ^e cannot be held to have vacated them until the day of 
tbe sale —Ibid. 

6. Tbe statute only gives the landlord the rent which is due at the time of 
the levy. His claim upon the proceeds of the sale i» merely a ^ub titute f'>r bis 
right of dlstretw, and b is onlv entitlf d, therefore, to that for which he bad a right 
to distrain when tbe Sheriff seized tbe property. — Ibid. 

7. Tbe vacating of the premises by the tenant wns, if followed immediately 
upon making of the levy, necessarily subsequent to it. and tbe advance rent which 
thereupon became due by tbe ten h of ttie lease could not disturb tb** rights of the 
execution creditor which badalreu<ly attached tbe moment the levy was made. It 
was subsequently accruing rent for which tbe landlord had noiright of distress 
when tbe goods were seised.— Ibid. 

8. Plaiittiff ssserted that a lease was forfeite<i because defendants had 
leaiied par of the premiiies to p-irties of ** known immoral and lif*entioUM habits 
and who ctrried on immoral, unlawful and lewd huMinem in the same ** Thn al- 
legation was denied by tbe defendants, Held^ That Huch denial cast upon plain- 
tiff tbe burden of e««tablishing tbe charge.— HugbeH. Agt. vs. Moody et ux., 121. 

9 The plaintiff in such cane is not tbe absolute judge of whether or not a 
forfeiture occurred, l^bis necessHrily depends np<m the truch of the facts, which 
heassrrts Being den ie«l by the defendants thn conflict thus rained must carry 
the case to a jury. Quei'y Having accepted rent nfcer knowledge of the facts 
U|*on which forfei'ure wiii« claimed has not plaintiff waived bi^i right to insist upon 
such forfeiture f— Ibid. 

Lbasb — See Landlord and Tenant. 

LlKN. 

1 Municipal lien, which failx to net forth the meth'td by «vhich assessment 
was made, is deficient and will (>e stricken off. (Act 28<1 M.uy, 1874, Section 47 t*. 
L. 250.)— City of Ucninton' vs. Mears, 58. 

2. Lien should show whether tbe a<«*'Ssment was made according to the 
valuation of sunb lots, «>r according to benefits. Tbe proceedings should !>how that 
the Board of Viewers waf< apuomtefi by ordinance. Siatement of lien which doee 
not so designate, ia invalid. — Ibid. 

3. Rbould state when the assessment will be doe.— Ibid. 

4 Statement of lien muHt be complete in itself to make it prima faoie evi- 
dence of the amount thereof, and of tbe same being due and owing. — Ibid. 

LnoTBD Partnxrship. 

1. Transferee of interests, who have not been elected to membership are 
entitled to tbe appointment of an appraiser to fix the price and terms upon which 
such interfsts sball be taken by the association, where there has been a default be- 
tween the parties* in agreeing thereto. — In Re: Hunt Bros. Co. Limited. 810. 

2 Upon an application for such apprais$fr the Court will not, preliminary 
to the appointment, decide a dii(pute in regard to the title of the petitioners to the 
interests in the association which they claim. — Ibid. 

8. Failure to agree is sufficiently shown by a demand upon the principal 
officers of tbe association, and a refusol to accept at the price imd upon the terms 
offered.— Ibid. 
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Liquor Laws. 

I. T«vo penoiM miking application for the same hooM, the one was granted 
atid the other was continued. The person to whom the license was granted did not 
lift his license, and it accordingly was revoked by the Clerk of the Court. Held^ 
Toatthe person wboneapplicatio'i was con tinned might be granted a license for the 
un<>zpirefl portion of tbe year, paying therefor a sum proportionate t6 said period. 
—RuMelPs License, 820 

Lia FBin>Eira. 

1. Unless superseded by the statute, fastens on land a grasp which it can- 
not escape even in tbe hands of an innocent purchaser. — Wilson va Gilmorn et aL, 
18. 

LUNACT. 

1. Want of reasonable notice to an alleged lunatic is fatal to the proceed- 
ings institured to declare such person a lunatic; and the record should show notice. 
—In lU: Lunacy of Fanny M. May, 16*45. 

2. Even where the statute under which the proceedings aretaken does not 
provide for notice, it will be presumed that reasonable notice was intended to be 
given.— Ibid. 

LmiTATioiiB, Statute of. 

1. Where tbe action was based on the payment and promisee of Ellen Mur- 
ray after discovercure, tbe statute of limitations did not apply; tbe moral con- 
sideration was sufficient, and the evidence given by witnesses for plamtiff, if be- 
lieved by the jury, was sufficient to warrant tbe verdict for plaintiff and thereup- 
on new trial refused. — Murray va Kelly, Executor of Murray, 181. 

Mavdakub. 

1. Commanding the directors and treasurer of a school district to pay a 
judgment out of tbe first unappropriated money of the district, which may come 
into their bands, the directors may not wuit till the money comes to them, but 
thsy shall use due diligence and the powers conferred by law to get the money 
allH pay tbe debt. — Burgess vs. School district Northmoreiand Twp., 106. 

2. In tbe proceeding, the judgment cannot be attacked. Contending fac- 
tions on the board, while unfortunate, is no excuse. — Ibid. 

S Unnecessary delay and obstructive operations would be a breach of duty 
and contempt of the process of the Court. For this two remedies lie, either a re- 
moval of the directors and others appointed, on petitipn to the Court of Quarter 
Seaiiions; or Imprisonment for contempt of the process of the Court. — Ibid. 

Map. 

, 1. Where a map. or plan, or plot is referred to in a conveyance, it becomes 
a material and eesential part offlthe conveyance, and is to have the same force and 
effect as if it were incorporated into the deed.— City of Scran ton va Thomas, I. 

Mabbikd WoMSir. 

1. Whilst a judgment confessed by a married woman is void, it is void only 
as against her, and a subsequent lien creditor will not be heard to contest the 
validity of the judgment on tne ground of the coverture of tbe defendant— Hard- 
ing vs. Douglass, 106. 

2. Where, prior to the act of 1887, an alderman has given judgment against 
a married woman, and his docket does not show a binding cause of action ag tinst 
her, tbe judgment is yoid, and if a transcript is filed in the Court of Conmion 
Fieas, it will be stricken off on motion. — Rice & Bro. vs. Foy et ux., 419 

MaCHANIO^B LlBR. 

1. A statement of lien was filed against a building located "o4l a lot in 
North Park, in tbe 18th ward of tbe city of Scranton, on lot 14, block B,' on Bun- 
set avenue." After tbe statutory period for filing lien had passed, the claimant 
asked to have the description amended so that the property, instead of being loca- 
ted on lot No 14, in Block E, in tbe 18tb ward, should be described located upon 
lot No. 16, Block £, in Second ward. Held^ The effect of such an amendment, if 
allowed, would be to make the lien apply to a new and entirely different lot of 
land trom that which was given in the statement of lien filed. — Nothacker vh. 
Clark, 148. 

2. The limit of amendment as given by the Act of June 11, 1879, (P. L. i:^, 
is that a new lien shall not be introduced thereby within this limit ail changes and 
amimdmeiits conducive to justice and a fair trial upon the merits are authoriij d, 
but beyond if they are not.— Ibid. 
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1. Where the owner dies before the flliag of a eUlm, the practice aeemi to 
be to Dame him ae if alive, and when it oomee to tabuing the Mirv/ooicu, to aag" 
gest death and lasne it againat tlie executor or administrator. 

"MiHKBS WooBT," Comtmotion of.— Drake ti. Loooe, 383. 

Mining Lbaabs, Ck>nstniction of.— Drake yi. Loooe, 888. 

MinXS AND MiNINO. 

1. A Are boss or person who performs the dnties prescribed bj mle 5, Artl- 
ele XII of the Act oC June 2, L89i, most register as prescribed by § 4, Article VIJI 
of said act.— Blewite ts. Connell Co., 172. 

2. No person shall be permitted to act as assistant mine-foreman unless 
registered as tlie holder of a oertiflcafie of qualification. -Ibid. 

8. A fire boes who flies a oertifloate of experience does not comply with the 
requirments of the act of June 2. 1891, Rule 5, Article XTJ. — Ibid. 

MuNiciPAUTiBB.— See Boroughs; Taxation; Sewers. 

1. Councils in city of third class may lawfully increase the salary of the 
oflloe of mayor after his «&eotion.~Fellows vs. City of ocranton, 211. 

2. On motion for arrest of judgment It was argued by defendant's counsel 
that the proceedings were void because the Ceurt appointed but three viewers, as 
provided by § 1, Article XVIIf of the unoonstltutiooal Act of 1887, instead of 
seven as is required by § 68,, Act of 1874. Held, That the appoincmAUt of three 
Tiewers was an error, which would have beeu fatal to the proceedings had It been 
excepted to in time, but it was only an error in the proceedings and cue which did 
not ouiit the jurisdiction of the Court.— Wilson vs. City of Scranton, 9. 

8. Plaintiff instituted an action for damages against defendant city, alles:- 
Ing that by and through her employees and servanti she kept and maintained, on 
certain streets a jd at the intersection thereof, a great amount of highly explosive 
matter to wit; five hundred pounds of dynamite, gunpowder and other dangerous 
explosives and by her said employees and servants, did on a day and year stated 
so careleftsly and negligently mnnage, han lie and use the said explosives as to ig> 
nite the same and thereby cause it to explode «rUh great violence; by reason and 
means whereof certain prooerty belonging to plaintiff, to wit; a large build- 
ing was damaged, flekt. First — That the negligent handling of the said explo- 
sives could not be made the basis of an action against the city because — ^if for no 
other reason— it was clearly shown that the parties using them were independent 
contractors. 

Second— The claim that the city was liable as for nusiance varies 
ma^mially from the charge laid iu the declaration, for while it might deal 
with the same facts it seeks to deduce from them a new and different duty on the 
part of the city and to drop out of sight the negligent handling of the dynamite 
by the employees of the contractors to which the accident is really chargeable. 
In tb^ decIarati'Mi, the city is made directly re8ponRibl«> for the negligence, treat- 
ing the oontrnctors and their workmen as Its servants; the subsequent position 
taken by plaintiff, shifts to an alleged negligence of the city authorities in per- 
mitting the explosive to be where it was. The one is active, the other perminsive; 
in the one the city i« charged with doing that which caused the explosion; in the 
obber with not doing that which might have prevented it. 

Third— To hold a city for a neglect of dutv such as is asserted in the present 
case, the pliUutiffs ought to have direvrtly declared for it. As the case stands they 
•nek a recovery upr)n an entirely different basis. Whether or not the declaration 
could be amended, not decliied. 

Fourth — The use or storage of a large quantity of a dangerous explosive, like 
dynamite, upon the Mtreets of a city, is such amenauce to travel that the muuictpal 
authorities after notice, would be bound, so far a^ the traveling public is concerned, 
to re'ttove uuder the duty wbinh they owe to provide a safe highway. If the ebli- 
ga«ion to adjoining property owners rested upon the same basis, the city would be 
clearly liable iTor the accident. But it does not. A city is charged with keeping 
her streets and highwavs in proper rer>air and free from obstructions dangerous 
to travel. 8he must reMpoud in damages to a person who, by reason of her 
neglect in the preinises, is in jui'ed while using her streets. 

Fifth — A city owes a property owner no especial dutv with ragard to keep' 
ing the Mtreets about his premises in good repair and free from obstructions dan' 
gerous to travel, sueh as it does to the person who may be called to travel thereon* 

Sixth — If the danger was not sufficiently obviouR to peraone and property 
owners in the iuimedtate neighborhood to rail upon them to move for a preiimin 
ary injunction, by which they could obtain proiuut and complete mlief, how can 
the city auttiorities be blamed, or convicted ot uegligeuce ? 

Seventh— In no aspect of the case at bar can any sound resson be discovered 
for hr-lding the city liable for th^ occurrence complsined of.— Hyde Fai'k Hall 
i*n vs. City of Scranton, 21. 
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Nbouosnck. See Street Bailwej* 

Notary Pubuo. 

1. BxprenlT eutborifed to take depodtioDS and affldayite.— Larelle re. Pru- 
dential Int. Uo , 806. 

2. In the abeenoe of proof, he is preenmed to have the eame power in other 
States.— Ibid. 

Ordivamcks. See Railroads. 
OmcBBS. 

1. The Select Coanell of the citj of Scronton has power to vacate the seat 
of one of its members whom a committee of investigation ha* found guilty of 
soliciting a bribe for his vote. — Commonwealth ex rel. Kellj vs. Sanderson, 151. 

2. Relator was a member of the Common Council of Scrauton. Before the 
expiration of his term, by resolution of said Council, he was declared ineligible 
and his seat vacant. The reason argued was that relator had been appointed war- 
den, or keeper, at the county jail, and was therefore a county officer and ineligible 
under the Act May 28, 1889, § 1, Article IV. 

Held, While the k«ep er of malefactors may in some respects be an officer, 
yet he does not Iselong to the class generally known as county officers. — Com. ex. 
reL Oriswuld vs. Moir et al., 908. 

3. Council has no right to declare vacant a member's seat, except as provi- 
ded for in § 4, Article VL, Act ICay 28d, 18t«.— Ibid. 

"Fassbnosb." 

1. ' Construction of.— Pitcher vs. The People^s Street Railway Co., 87. 

Plbadivo, Equity. See Defective Acknowledgment. 

Physiciaits. 

1. A physician opening a transient office in one of the counties of the Com- 
monwealth, is' not required to pay the license fee imposed by § 4 of the Act of 
ICarch 24, 1877. that- provision having been repealed by the Act of June 8, 1881.— 
Pehles vs. Wayne Co.. 117. 

FOWBBS OP POLICBMBH. 

1. A policeman has no right to arrest a person who is standing in front of 
his boarding house, on the raised area between tne sidewalk and the building, and 
who is creating no disturbance, nor idling nor lounging there. — Com. vs. Ridge- 
way, 859. 

2. The right and duty of the police to make arrests of loungers upon this 
reservation is the same as upon the ddewalk proper. — Ibid. 

Practxcb (Common Pleas.) See Foreign Attachment ; Affidavit of Defence; 
Sequestration ; Mechanics* Lien, 8. 

1. The Act of May 25, 1887, while it changes the time in which judgment 
may be entered by default for want of an affidavit of defence, does not abro- 
gate a rule of court which provides for the entry of judgment for such default by 
the prothonatary, not in term time, on the prsBceipe of plaintiff^s attorney.— Os- 
wego Pulp Co. vs. Del, W. G. Pulp Co., 110. 

2. Execution may isnie immediately upon a judgment entered for want of aa 
affidavit of defence. The 6th section of the Act of March 11, 1809, providing for 
thri« weeks* stay of execution, in certain cases, does not embrace such judgment. 
-Ibid. 

3. When there is a contest between an exeniUion creditor and the assignee of 
the defendant for benefit of creditors, the title to the property assigned cannof be 
determined on a rule to Kbow cause why the execution shall not be stayed. — Ibid. 

4. A case cannot be referred until after issue joined. — Rothchild vn. Morri- 
son, 183. 

5. An issue should be so clear upon plesdings themsel ees to forbid any 
doubt.— Com. ex. rel. Griffiths vs. Griffiths et al., 229. 

6. A clear distinction must be drawn between a recognizance conditioned 
for appearance in a certain court, and one conditioned for the payment of a sum 
or sums of money. — Ibid. 

7. The declaration must follow the writ.— Ibid. 

S. Plea of nul tid record^ and judgment non obstante veredtofo.- Ibid. 

9. Owner of a part of land described in a writ, whose deed foe the same was 
duly recorded, cannot be eflfected by proceedings which fail to naide him in the 
lien, scire facias, judgment or writ. — City of Scrauton vti. Price et ai.. 82. 

Practice. (OrphanV Court.) 

1. Whenever a substantial question of fact is raised before the Orphans^ 
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Court, it beconuM tbe doty of that Coart, at the request of the oootertant, to 
framo an imue and send it to the Court of Common Pleas for trial.— Estate of 
Simrett, 406. 

3. After a re^Uter of ^lls ba^ dismissed An appeal for neglect on be part 
of the appellant to file a bond as required by Act of June 6, 18S7, tbe appellant, if 
he wishes to still further contest the matter, must make a aeir beginninq^ before 
the register, and will not he allowed to take the contest diiihotly to the Orphans' 
Courtw— Estate of Nichols, 431. 

8 The register is the sole judge of the amount for which the bond should 
be fixed, of the time within which it should be filed, and as to the sufficiency of 
the sureties, and the discretion of the Orphans^ Court cannot be substituted in his 
stead.— Ibid. 

4. It is not necessary that the register should fix the amount of the bond 
before setting the appeal aside, nor is it necedsary that he should make any previ- 
ous demand: the applicant should, at least, have filed a bond for the minimum 
amount fixed by the statute, within the time allowed him.— Ibid. 

FRiLoncB. (Quarter Hessions.) 

1. Orand Jury not obliged to select pe^ons whose names appear upon the 
bill of indictmenc They roav designate whoever, in their judgment, the evidence 
•hows to he the proseoutor.— Com. vs. Murphy, 815. 

Pbihcipal ahd Aosht. Bee Judgment,. 1. 

Pbtvilvobd CoMMnncATroiro. 

1. As between attorney and client. See Evidence, 1. 

Pbovihcb of COUBT.' 

1. A trial judge may, where tbe facts are not in dispute, tell the jury that 
a delsodMit^s conduct la not justified by the evidence.— Com. vs. Ridge way, 350. 

IIaIIjBOADB. 

L An ordinance of a borough, prohibiting a railroad company from run- 
ning trains across any street in the Dorough without erecting gates and providing 
watchmen, is penal in its nature, and must be strictly construed.— Winton fioro. 
vs. DeAawaraand Hudson Canal Co., 21(1. 

3. In a suit upon such an irdiiumos, where alderraan^s record fails to 
«how over or across- what street or strsete the railroad company ran its trains, a 
judgment against the railroad company will be reversed upon certiorari. — Ibid. 

KscoBD. See JuHsdlo^pn. 

1. When geosfW matters In litigation may be shown, liay be explafcnel 
though it cannot be ooatridieted.— Sehiuta, AdmV, vs. Oriflln, 26L 

RcPBBBB. See Praottoe, 4. 

1. Finding* of faot an4 conclusions of law naust t»e separately stated.— 
8itf«nton School Oiscriot va. ifeNamara et aL, ML Campbell Printing Press WVg 
Co. vs. Barrett, 76. 

2. Report should have all the fullness, particularity and preocision of a 
special verd'ct, or case stated- 

Hbpucvin. 

1. Execution should not be issued on a confession of a judgment in a replevin 
l»ond until tbe r*laintiff shows a breach and proves bis damages.— L^wir et al. vs. 
■Honnert et. al., 805. 

3 In order to recover on a replevin bond, the proper practice is to Issue 
Hi*^e facias on the judgment.— Ibid. 

KxscinaOH. . Sei^ Vendor and Vendee. 

liOAl^LiLW. 

1. Proceedings to vacate and relav m road, or parts of a.road, may be prop- 
erly johied— I«i. Re: Road in Blalcely, Dickson and Scott, 818. 

3. The statute authorising the change of the whole or any part of a road, 
lA an authority for a iiubsiiuiiiou of a new road for an old oue, and wlieuevei* this 
is done the old road, so far as it is thus supplied, is to be vacated —Ibid. 

8. A petition to lay out a road l^etwpen certain designated termini, wili be re- 
fiiso4, which would cause the vacating of an existing road between the same 
Lsrmiai a^aiUKt which exi^tiog road nothing is alleged.>-Ibid. 

Sale. See Contracts, 4. 

'1. A sale of goods procured by avendeo by false representation as to his 
itolvency is a vnid«ble iu>iitract ^bich th»* vendor, uix)n discovery of tbe fraud 
may rescind.- Doriran Bros, va Shiffer, 850. 
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80HOOL& Bee Independeut School Dlstricto; Ifaiidannis. 

1. When a collector in restrained by in junction, after apart of the du- 
plicate was oollected, on the ground that the law under wbicb he was elected was 
iincoastitutional, and that he bad oerer been appointed by the school board, all 
objeotions to the collection of the tax may he removed by the school board ap- 
potnting htm as collector. That idl, or a portion of the fund was received from 
tbe State doee not protect it, unless needed to defray the ezpenite of the school 
y^ar for which it was appropriated by the State. The sc boi.ib not being open the 
prerious year, the appropriation made for tbe scho<>ls that'year and remaining 
nnoaed, eoes into the general fund of the school district.— Burgess vs. School Dis- 
.trict Nortbmorelaod Township, 100. 

SczBB FaOiab. See Practice: Mechanic^ Lien. 

SciBS Facias to Rsvitx Judomsnt. 

1. A scire facias to revive a judgment must be supported by the record of 
tbe oriicinai judgment. — Callahan vs. Fahey. EzV, et al., 130. 

2 Judgment was conf»«ed in the firm name of Jfines & Callahan. Su1>9e- 
quently one of tbe partners died. Tbe plaintiflT then filed a soggettion of the 
death, gave the name o the EzfHnitor of the decedent, and set forth the full nnnies 
of the partners. He then issued a scire f tcias to reyive tbe judgment. Hdd, 
That a non suit was properly eutered. — Ibid. 

SBQUXftTRATION. 

1. Land held adversely to an alleged life-tenant is not subject to sequeKtlVr 
tinn. The proper course is to proce«'d at once to a sherifTs sale under tbe Act of 
1849.— Eiserton vs Sul ivan. 136. 

2 Where a sequestrator is appointed and put in poaseesion, a bona flde 
claim under an advertM* title will be respected by the court, and upon np}>Iioa- 
tion an inquiry will he directed to see whether the aDpUcint has any and what fn- 
tereet in the property sequestered. This is called an examination pro iuteresse 
suo, and is conducted oef ore a master. Ibid. 

3. Tf, however, the right of the applicant is dear and undisputed, even 
such an inquiry may not be necessary. — Ibid. 

4. Upon tbe report of tbe master the court will exercise a J«oiind discretion, 
reetoriijg the {Nroperty to tbe applicant in case of a clear ri^bt, or In cuee of a diM- 
pate diri'cciiiic an issue, or allowing the' applicant to bring ejectment against tbe 
sequestrator. Ibid. 

5. A judgment creditor may proceed by vend. exp. against a life esiate in 
landti and teiieiuents tbe ^aine as though it were an estate of inheritance, without 
tbe apLHiint'neut of a seqnentrator, but be is not bound to do so.— Gaige et al. vs. 
Reynolds 170. 

0. He has the right. If he so desires, to sequester the retnrua from the es- 
tate.— Ibid. 

BzBViCK. See Certiorari, 1. 

SsT Oft. See Costs, a 

1. Au nnsuppiirted allegatioo that a book account is to be set off against a 
jodgmeo by confession is insufficient. The defalcation act does not apply to a 
juiignieut entered by confession. — Clark, ExecutCM* vs Clark, 249. 
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1. Where there was an omission to make sewerage of sufficient capacity to 
receive and pcMsali the surface water which i|oeomuJated along the line of the 
sewer, it was held that so long as it was a nlere omission of the autnorities to pro- 
vide adequate means to carry off the Water which storms, and the natural forma- 
tion, tnrow^on a lot, the owner could not suMain action against a mnnicipality.<-^ 
Fairlawn Coal Co. Limited v^. City of Scranton, 100. 

' 2. Such insufflei ncy of drainage is not negligence, hot want of judgment. 
Where the evidence strongly proved, however, that property was injured by tbe 
cotirttrnf^o.r of tbe .«ewar, unless the rain was extraordinary, Held, That the 
plaintiff could recover. — Ibid. 

Shbrifi's Sales. See Costs.- 

1. Place where lands lie must be mentioned in notice of Sheriff *s sale. — 
Jay>»e vs. Storm, lOS). 

3. Omitting the name, township, or other pnblioly known place, to desig' 
nate tbe locality, is a neglect of the statute.— Ibid. 

3. Tbe ri^ht to have sale set aside where a statute has beeu violated, does 
not depend on proof establiiihing injury to defendant, the law presumes injury in 
such case. — ^Ibid. 
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4. Handbills printed from the mne type as tbe notices in the newspapsrs, 
do not seem to be handbills in the sense of the statute.— Ibid. 

5, A purchased by ron tract from B ten acres of lind, and paid the pur- 
chase money except $100. A subsequently sold C three of the ten acres. (Ts three 
acres vrere afterwsrds sold at SheniTB sale for idtf.36. Upon a rule to «At aidde 
the sale, it was shown that at tbe Sheriff's sale iioiice was given that the three 
acres advertised were subject to a lien of $106 for unpaid purchase money, with- 
out statins^ the circumstances; also that tbe defendant had no actual notice of ihe 
sale; that the sheriff made no demand, and that the property sold was worth $50(^ 
Seldf That although tbe n<itice may not have been giv**n with the iftent to mis- 
lead, yet such muKt have been its natural effect. The notice should have stated that 
ihe three acres were subject to only an equitable proportion of the $100. — Moore 
▼s. Dodd. 345. 

BTATUTK& Bee Indictment. 

Statute of I Henry V., c. 6, is in force in Fenna.— Com. vs. Murphy, 817. 

BrATUTB OF Limitations. Se* Decedents* Estates, 1, 3. 

1. Canitot be tolltHl or intf^rrunted by an act not acquiesced in by defend- 
ant.— Soranton Savings Bank vs. Banaley, 175. 

Btbxitb. See Dedication ; Corporations. 

I. A municipality is not entitled to a preliminary injunction to restrain a 
railroad company from building a station on land claimed by tbe city as a street, 
where it is doubtful whether tbe city owns tbe fee in the land in controversy, and 
it is also doubtful whether the land ever will be used as a street. — Scranton vsj 
Del & Hud. Canal Co., 867. 

Btrsbt Railways. 

1. It IS a general mle that the relation of carrier and passenger begin 
when a contract of carriage having been made, or the passenger having been a* - 
cepted as such by the carrier, has come upon the carrier's premiseSi or has entered 
upK)n anv means of conveyance provided by the carrier. — Pitcher vs. the People's 
Breet Railway Co , 87. 

2. The rule w not, hoi^ever, inflexible that to entitle a person to the pro- 
tection of a pasrtenger he must be actually within the vehicle or upon some por- 
tion of it Tbe burden of proving negligence is upon him who alleges it. — Ibid. 

3. While tb tre m%v be no acoepttnce of a peisseoger, yet tbe company may 
not be entirely relieved.— Ibid. 

4. Where their employees were instrucrted to stop at the intersections of 
streets and not forhiddeii to stop elsewhere, and were permitted and did stop 
wherever they were requested by persons desiring to get on and off, and a boy. in- 
tending to take pasiiage and pay bis fare, attempted to get on while tbe car was 
standing still, Held^ That he, under such circumstance was entitled at least to 
oidiiiary care. Pitcher vs. Tbe People's Street Railway Co., 87. 

BUBBTT. Bee Ouanlian and Ward, 1. 

1. A principal creditor is entitled in equity to the benefit of anything given 
liy the debtor to secui.e the surety , and a voluntary transfer of such a surety 
i*tannot furnish a condderation for an agreement to release the surety. — A.iie- 
Itlieny National Bank vh. Rockwell. 418. 

TAXATfON. See Linns; Assessment. 

1.' The Act of Junel, 1888 (P. L 51), entitled: "An Act to require the 
assessors of the neveral townhhi(«B within thl^ Commonwealth to assess ail seated 
lands in the county in which the mansion house is situated, where county Imea 
divide a tract of land," b constitutionally defective. La Plume Borough vs. Gard- 
ner, 28. 

2b While a uniform system is desirable and should in every way he promo- 
ted, yet even uniformity can only be brought about by laws which comply with 
the requirements of the constitution.— Ibid. 

8. The stbtute is silent upon the subject of tax collector's bond, the form 
and character ol a bond, if one is called f(»r in any given case. Is necessarily left to 
either the niu"icipal or school authoritiee when they elect, or to the treasurer, 
where he hati the choice and responsibility of the appointment.— Scranton School 
Dibtrict vs. McNnmara et al., 58. 

4. Such bond i^ not statutory, but voluntary, and covers nothing but that 
which by its express provisions it is made to cover. — Ibid. 

5. The bond only covers the delinquent taxes duplicate * to the collector at 
the time the bond is executed. — Ibid. 

6. It would be otherwise, if the character and obligatiolfiilf the bond was 
fixed bv Biatute. Ibid. 
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7. The enretiPH on a Mx tio11(>otnr'ii bond Are liable only for the collection of 
tbe tfixen nnm<Hl in the Hnplicare ix^aed at the time the bom) waa executed, leai the 
exoneratiorin n>id <*ommi««ionfi allowed by the proper aothority.->8craiitOB School 
Distrct vs. McNamara et al., 00. 

8 Thev are not liable for any additional taxei rabaeqoently pat loto tht 
collector^R hands - Ibid. 

9 A Minerintpcwed duty of collectinir additional taxen mifrht Mrioasly in- 
terfere ivith the «^ 19 Meat collection of rho^ al<*endy in the collector's htnds, for 
tbe collection of w^ich the ini'*'ttie4 are responsible. —Ibid. 

10 Suretiee on a tax collector's bond are liable only for tbe amooDt doe on 
the daplicate^ Issued vrhen thev sifl^ned the bond. A.ny alteration 01 extension of 
the terms of tbe oriffinsl ap'viincmnnt of thn collector dlsoharsres the respoodbilitj 
of the sureties. — Scranton School Dfst. ▼•. McNamara et al., 185. 

11. Tbe obligation was not in any manner altered, yaried or enlarged by 
anything that was done subsequent to thie execution of tbe aame.—Ildd. 

Title. Bee Contracts, 4, 6. 

VSNDOR AND VbNDES. 

• 

1. Wh«»r«» the vAndor has received any note, security or thins; of value, on 
account of the mle, he roust. In moving to rencind, at sonrie stai^e of the case re> 
turn, or offer to ret^urn, the wime to the vendee, before the rescission will be en- 
forced.— Dornan Bros. vs. ShifTer, 3SiO. 

2. He cannot retain any advantatire by the sale, and at the same time annul 
and avoid it. If the return is made at anv stacre of the case It is sufficient, provi- 
ded full justice,. under all the circumstances, is done the vendee. — Ibid. 

3. A« arnlnst tliird psrties th<> vendor has merelv to assert his rifirht to avoid 
the «al'» hy a re^lamntioii of rooiIs sold* Thev are not in position to sav. you must 
surrender what von obtained on the sale from the vendee, for that does not con- 
cern them : as to them, the defeasible estate of the vendee vanished at the mere 
motion of the vendor. — Ibid, 

ViEWZBS. See Municipalities, 3. 

1. R'»port of viewers appointed under Act of 1865 will beset aside, when 
shown that eithpr nartv to oroceedinjrs met and converswd with viewers about the 
caseprevious to thHr meetinfr or bpine sworn, — Henwood vs. The Ontario, Car- 
bonilale and Rcranton Railroad Co., 244. 

2. If «pi>enl IS teken to findinim of viewers, to avoid d«!av. Court may per- 
mit the case tx) be tried on its merits, and decline to set report aside. — Ibid. 

\'OTKK 

1. A jiiriee in vacation will order that voter shall he n<:4«>s<:e«l and his name 
pieced uron the rep^titry. if snch order rnn do any irood. The constitution pro- 
vidps 'Mf t^entrtwo ypsrs of nee, or npward«, he shsll have paid within two 
years a F>ftitf^ or cnurtv t«x which shell have been assPssrH «t least two months 
and paid at lenst one month before election."— Xorthup vs. Whipple, 104. 

2. This provision cannot be abrofirated by any statute.— Ibid. 

.3, A petition to compel an ass'-ssor to a«sess a vnter should be presented to 
tbe court or judj?e only when it can be of use to him. — Ibid . 

WAni-». 

1. Wasres are compensation to be psid for servfres bv the day, week or 
month; they are only due as the resnit of a hirinfir or employ m»»nt, and involved the 
relation of nmster and servant, or employer and employee.— Henry vs. Fisher, JST. 

Warrant or Arrkht, 

1. TlndT the Act of *J»ilv 8. 18S5. a warrant of arrest can issue only in the 
county whpre the carse of action arises or the judflrment shall have been entered, 
and a warrant Issued in violation of this statute will be quashed. — Welier vs. 
Ooldenberg, 119. 

Wills. 

1. While an order in a will to sell real estate works n conversion thereof 
into personaltv. It is conpl»»d with an Inherent rieht in heirs at law to elect tn take 
thp land as renltv: thpv cnn elect to accept the Innd bv some unequivocal act. and 
thus perfect their titl«» therein. This rule would apply with more force where 
tbosp directed to execute the power to sell are the holrs at law, and tbe order is 
uotdirecteti to the executors. — Major Estnte. '.yto. 

2- In such case, wher? the widow and two children convey their interest in 
.tbe propertv as rpal estate to a third (*hi]d, who already has the roraainiog interest, 
tbe title in him is complete as real estate.— IbM. 
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8. In sach oaie, where one of the bein tranaferi to a oreditor hia intereit bj 
an asrignmeat daljr recorded, in which he refers to that Intereet ae if real es- 
tate, this must Jbe regarded as an election to take as real estate, and the assignment 
will amonut to a valid montgaga^Ibid. 

4. Erasares in a will, made by the direction or aathoriiy of a decedent, do 
not effect the other partii of the will. If not made by authority of decedent, tha 
whole will stands as originally written. — ^Estate of Simrell, 40S. 

6. The burden is upon the proponent of a will to prove execution of it, but 
where the question ts-one of testamentary capacity, or undue influence, the pre- 
sumption is in favor of the will, and the burden it upon the contestant. — ^Ibid. 
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City of Scranton w. Thomas. 

(In Cmtrt of Comtfum Pleas of Lackawanna County; No, 4^ June 

: Term, i88j. Sitting in Equity^ 

EXCEPTIONS TO MASTER'S REPORT. 

When the proprieitor of a body of land Mils and oooTeyi kite according 
to a plan which showi them td be on street*, he must be hield to have stamped 
upon them the character of pablio streets. And not only can the pnrohasers 
of lots atmtting thereon assert this character, but all others in the general plan 
may assert the same, and the proprietor is in no condition afterwards to reroke 
this dedication. 

The single sale of a lot or lots in the same block might be eyidence of the 
dedication of the street in that particnlar block bat not of the dedication of soch 
street^ to the whole extent of the plot. 

Where a map, or plan, or plot is referred to in a conveyance it becomes a 
material and essential part of the conyeyance and is to haye the same force and 
effect as if it were incorporated into the deed*. 

GUNSTER, J. The plaintiff alleges that a certain road 
called Abingdon road in the Thirteenth ward of the City of 
Scranton was duly laid out and dedicated to public use in or 
about 1867, and that since that time it has been one of the 
streets of said city and has been travelled and used by 
the public and is such a street as the city authorities are 
bound to repair and keep free and open, and that the defend- 
ants have willfully obstructed and are continuing to obstruct 
said road by a fence which they have caused to be erected in 
said road, thereby preventing its use by the public, to the 
great damage and inconvenience of the same. 

The defendant.s do not deny erecting the fence but they 
do deny the existence of Abington road as a public road and 
that they have or are obstructing .it and as.sert that the fence 
erected by them is erected upon their own land and that it 
does not in any manner obstruct or interfere with Abington 
road or any other street in said city. 

The learned Master has found that a road designated on 
one of the plots offered in evidence by the plaintiff as Abing- 
ton road was used by the public as a road and that the 
fence erected by the defendants is erected in said road. He 
does not expressly find that Abington road is a public road or 
that the place where the fence is erected was ever dedicated 
to public use as a road, though perhaps, such finding may be 
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implied from the tenor of his report. As we are of the opin- 
ion that such finding itf not only not sustained by the evi- 
dence, but in direct conflict with it, it is necessary for us to 
review the whole case. 

It appears from the evidence that some time in 1866 or 
1867, George Sanderson, sr., having an interest in a large tract 
of land in what is now the Thrtecnth ward of the City of 
Scranton, laid it out in building lots and had prepared a plot 
of the streets and lots so laid out. This plot was known as- 
''the plot of Sanderson's addition in said city called and known 
as Grceen Ridge." On it such streets as had been plotted 
were numbered or named, the blocks of land bounded by the 
streets were numbered and divided into lots which were also 
numbered. This plot was duly recorded in the office for re- 
cording deeds in and for Luzerne county, on the 21st day of 
July, 1876, in deed book No. 198. pages 62-63. The originat 
plot appears to have been lost or mislaid but a certified copy 
of the record is in evidence before us as "defendants" 
exhibit 7." 

Charles Robb had or acquired an interest in the land with 
Mr. Sanderson and the evidence shows chat they sold quite a 
number of the plotted lots therefrom. In every contract or 
conveyance the lots sold were described as being a certain 
number in a certain block and situate upon some street 
called and named a certain name "upon the plot of Sanderson's 
addition in said city, called and known as Green Ridge, in- 
tended to be duly registered and recorded, as by reference to 
which plot there registered and recorded will fully appear." 

It is now contended on behalf of the city that by plot- 
ting the land, laying it out into building lots bounded by 
streets and selling lots bounded by such street, Mr. Sanderson 
and those associated with him, dedicated the streets so 
plotted and with reference to which thry sold lots, to public 
use, and that among the streets so plotted and laid out and 
with reference to which lots were sold, was one known as 
'^Abington road," and that the defendants* fence is in this road. 
Undoubtedly when the proprietor of a body of land sells and 
conveys lots according to a plan which shows them to be on 
streets, he must be held to have stamped upon them the char- 
acter of public streets. And not only can the purchasers ol 
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lots abutting thereon assert this character, but all others in 
the general plan may assert the same, and the proprietor is in 
no condition afterwards to revoke this dedication. (Trutt vs. 
Spotts, 87 Pa. St., 341 ; Transue vs. Sell, 14 W. N. C. 398; In 
Re. Pearl street, 1 1 1 Pa. St. 565.) It is not like the single sale 
of a lot or lots in the same block which might be evidence of 
•the dedication of the street in that particular block, but not of 
•^he dedication of such street to the whole extent of the plot. 
(In Re. Thirty-ninth street, i Hill 189; Borough of Easion vs. 
Rinck, 1 16 Pa. St. i.) Under the evidence before us we cannot 
and do not doubt that the owners of this tract of land intended 
to and did dedicate to public use the streets laid down on the 
plot with reference to which they sold lots. Unfortunately for 
the plaintiff's case there is no such .street as "Abington road" 
on the plot. The plaintiff has, however, offered other evi- 
dence of the existence of such a road. It appears from the 
evidence thai at the time Mr. Sanderson placed the lots laid 
out by him in the market, he had prepared and distributed a 
larfje number of lithographed maps of a portion of his plot 
of Green Ridge. These lithographs were substantial though 
not accurate copies of the original plot, but the lots were not 
numbered, nor was the size of the lots or width of the streets 
marked on them. On these lithographs one of which ''ex- 
hibit A" was offered in evidence the words *'Abington road" 
appeared printed in the space running diagonally through 
the plot and on which the track of the Delaware & Hudson 
Canal Company is located. It is contended on behalf of the plain- 
tiff that the road ran through or across the whole plot of land 
<jn the easterly side of the right of way of the railroad com- 
pany and that it is of the width of twenty-five feel, and a 
large amount of te.stimony was given as to the location of the 
mad and the travel over it. Before inquiring in detail into 
the nature and bearing of this evidence it is proper to observe 
that there is no evidence in the case that any land or lots were 
sold with reference to the lithograbic maps, and that every 
sale made was made with reference to the recorded plot. We 
consider this of considerable importance because where a map, 
of plan, or plot is thus referred to in a conveyance it becomes a 
material and essential part of the conveyance and is to have 
the same force and effect as if it was incorporated into the 
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deed. (Commonwealth vs. McDonald, i6 S. & R. 391; Birm- 
ingham vs. Anderson, 48 Pa. St. 253.) We must therefore read 
the conveyances for lots on this plot with the plot in them. 

A number of surveyors called on behalf of the plaintiff 
testified to having seen a map in Mr. Sandersons office on 
which a street named "Abington road" was^ plotted to the 
width of twenty-five feet east of the right of way of the Del- 
aware & Hudson Canal Company, and to their familiarity with 
the actual location of the boundaries of such plotted road 
on the ground and that such a road was surveyed on the ground. 
We cannot find from the evidence that the map or plot on 
which these witnesses say such a street was plotted was the 
plot with reference to which the lots were sold. On the con- 
trary it is plain to us that it was not. George Sanderson, jr., 
who i4{>robably as familiar with the matter as any witness 
called, testifies positively that the original was recorded and 
we have a certified copy of the recorded map before us. 

There is also a large volume of evidence as to the actual 
use by the public of the alleged road. This evidence does 
not by any means prove the use of the surveyed anc plotted 
road testified to by the surveyors. On the contrary, it is more 
easily harmonize J with our view <if the case. It is certain 
that before Mr. Sanderson prepared his plot or issued the 
lithographs or sold a single lot, the railroads of the Union 
Coal Company and of the Delaware & Hudson Canal Com- 
pany were on the ground. The road of the Union Coal Com- 
pany terminated at and west of the depot and was connected 
with the track of the Delaware & Hudson by a switch, while 
the track of the Delaware & Hudson ran east of the depot and 
crossed the entire plot of land. It appears from the evidence 
that the track of the latter road then down is now the main 
track of said road. The right of these .com pan iej". to be there 
is distinctly recognized in the deed from Sanderson & Robb 
to the Delaware & Hudson Canal Company, dated June 7. 
1867, and the center lines of both roads are called for as 
boundaries in this conveyance, (defendants* exhibt 2) and 
both of these roads are distinctly marked not only on the 
recorded plot with referenceto which the lots were sold, but 
also upon the lithograph. Undoubtedly there was some tra- 
velling on the eastern side of the road but the evidence of 
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the earlier travel shows that it was over the right of way of 
the company and along the side of the track to the depot and 
freight cars of the company and not over the alleged plotted 
road. Afterwards when the company laid down additional 
rails east of their main track, the travel was necessarily crowd- 
ed eastward. No road had been opened and as Mr. Robertson 
testifies you could drive any way and that people travelled 
wherever they wanted to go. Such uses is but slight, if any, 
evidence of dedication. 

There were also offered in evidence on part of the plain- 
tiff some fifty contracts for the sale of lots. Four of these 
call for Abington avenue on the westerly side and they are 
located in blocks which adjoin the space running diagonally 
through the plot and on which the railroads mentioned are 
located. They are for lots No. i and 12 in block No. 15; 
lots 2 and 3 in block A, and lot 17 in block No. 19. None 
of these contracts was ever recorded and there is no evi- 
dence that the defendants had any knowledge or notice of 
them before they were offered in evidence. As between the 
parties to them these contracts may be strong and perhaps 
conclusive evidence of the recognition of an avenue or road 
at the place called for, but the present controversy is not be- 
tween the vendor and vendee of land described as situate 
on an avenue or road, but between the city, which alleges a 
dedication of a road to public use, and a purchaser for value 
without notice of such dedication. These contracts must be 
considered and weighed with reference to the other evidence 
in the case. Take for instance the contract " Exhibit D." 
By this contract dated June I, 1867, George Sanderson and 
Charles Robb covenanted and agreed upon the payment of 
the purchase money therein stipulated '' to grant, bargain 
and sell by good and sufficient warranty deed in fee simp}e 
unto Francis A. Page, his heirs and assigns, the following 
described lots of land in the. City of Scranton, Luzerne 
county, Pennsylvania, being lots number one (i) and twelve 
(12) in square or block number fifteen (15) and situate upon 
corner of streets called and named Green Ridge avenue, Sixth 
street and Abington avenue upon the plot of Sanderson's ad. 
dition in said city, called and known as Green Ridge, intended 
to be duly registered and recorded, as by reference to which 
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plot thus registered and recorded will fully appear ; said lots 
being, viz : Lot No. i, sixty feet in front and lot No. I2 sixty 
feet in width on the back end adjoining lot No. one (i) and 
viz: Lot No. 12 as many feet from lot N*\ i along Green 
Ridge avenue as will intersect Abington avenue, lot No. i, 
one hundred and sixty-seven and-a-half feet in depth; the 
measurement to commence ten feet from the inside of the 
sidewalk, etc. 

This is one of the strongest features of the plaintiff's 
case, but as said before this contract was never recorded and 
there is no evidence that the defendants had any knowledge 
or notice of it at the time they purchased, and the defendants 
show that on the 26th day of August, 1 872, George Sanderson 
and wife and Charles Robb and wife executed and delivered 
to Mr. Page a general warrantee deed for four lots in this 
same plot, two of which are of the same number as those 
mentioned in the contract above quoted. The lots are de- 
scribed in this deed as follows: ** All the -fbllowing described 
lots of land in the City of Scranton, Luzerne county. State 
of Pennsylvania, to wit : Numbers thirteen (13) and fifteen 
(15) situate upon Sixth street in square or block number 
nineteen (19) and number one (i) situate on the corner of 
Sixth street and Green Ridge avenue and twelve (12) on the 
corner of Filth street and Green Ridge avenue and two (2) 
situate on Sixth street and eleven (11) situate on Fifth street. 
Said four last mentioned lots being in block or square number 
fifteen as the same appears upon said Sanderson's plot called 
and known as Green Ridge in the Second ward of the said 
city as by reference to said plot will appear. Said lots are 
each sixty (60) feet in width anti one hundred and seventy- 
one and a half (171 1-2) feet in depth; except lot number 
twelvt , the corner of which is clipped more or less by the 
railway of the Delaware & Hudson Railroad as appears by 
said plot. The measurement of the depth of .said lots to com- 
mence ten feet from the inside of the sidewalk and also of the 
width of the corner lots," etc. 

This deed was recorded November 26, 1872. 

By deed dated September 2, 1872, and recorded Novem- 
ber 26, 1872, Francis A. Page and wife conveyed the four lots 
in block 15 to Joseph Stickney who by deed dated September 
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1, 1886, and recorded September 9, 1886, cooveyed a portion 
of said lots, including the place now in dispute, to G. J. Bab- 
cock, who by deed dated and recorded September 9, 1886, for 
the consideration of $650, granted and conveyed the same to 
Sally L. Thomas one of these defendants. 

When therefore Mrs. Thomas paid her money for the 
land thqre was upon the record not only the deed from San- 
derson & Robb to P^ge for the land in dispute, but also the 
plot with reference to which the deed was prepared and which, 
must be read in it. But aside from this we think the contracts 
referred to as well as the lithograph entirely consistent with 
the recorded plot and they show not only where what Mr. 
Sanderson recognized as Abington road or Abington avenue 
was, but also its eastern limit or boundary. The lithograph 
shows that **Abington road*' is located entirely on the space 
running diagonally through the plot and it appears so also on 
the blue print (plaintiff's ** exhibit C.*'). as well as on the plot 
recorded with one of the deeds (plaintiff's "exhibit B**), and 
these "exhibits together with the evidence of travel along the 
track of the railroad leave no doubt in our minds that what 
is called Abington road on some of the plots and Abington 
avenue in some of the contracts was located entirely on what 
was recognized as the right of way of the railroad company in 
the Page deed. The recorded plot was evidently constructed 
upon some scale. Mr. Thomas and Preston Robertson both 
testify that the scale of the plot is two hundred and fifty feet 
to the "inch. This testimony is uncontradicted and is borne 
out by a careful examination of the plot itself. It is true 
there is no scale marked on the plot, but it can readily be 
obtained from the width of the streets and the size of the lots 
which are plainly marked oh it. The lithograph, blue print 
and map offered in evidence by the plaintiff are on the .same 
scale at the point in controversy as can be ascertained by lay- 
ing them over each other, and we see no escape from the con- 
elusion that Abington road is located thereon on the space 
between the railroad track and the line of the plotted lots. 

The defendants* fence is on no part of their space, but is 
thirty-three feet from the centre of the main track of the Dela- 
aware& Hudson Canal Company s railroad and precisely where 
the recorded plot shows the line of his lot to be. The uncon- 
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tradicted testimony as well as the recorded plot show that the 
plotted line of the defendants* land is thirty-three feet from 
the centre of the railroad marked down on the plot and 
there is no evidence in the case that the defendants' fence is 
on any part of these thirty-three feet. The evidence shows 
that it is erected entirely on the defendants* land and fails to 
show that such land has ever been dedicated to public use as 
a road. In reaching his conclusion that defendants' fence is on 
the space marked Abington road on the lithograph, the learn- 
ed Master seems to have overlooked all the evidence showing 
the location of the railroad track on the ground and on the 
recorded plot and copies thereof and of the distance of the 
line of the plotted lots from the centre of said railroad track. 
Of the first series of exceptions filed the first, third, 
fourth, fifth, sixth and seventh are sustained, the second and 
eighth are overruled and it is ordered that the plaintiff's bill 
be and the same is hereby dismissed at the cost of the plain- 
tiff. 



Wilson vs. City of Soranton. 

{In Court of Common Pleas of Lackawanna County^ No. ^, 

October Term, iS^S,) 

A MOTION TO STRIKE OFF PROCEEDINGS. 

A {jetition was prMented to the Court setting forth that plaintiff was 
owner of certain real estate fronting on Meridian Street in the City of Bcran- 
ton ; that said city is now a city of the fourth class and bad taken and occupied , 
said real estate for the construction of a sewer ; that no corapenflati^n for the 
damages done by such taking, use and occupancy had been agreed upon by 
said (nty and the petitioner, and therefore, alleging that he had been greatly 
injured by the premises, prayed the Court to appoint three discreet and disin- 
terested freeholders of said city as viewers to view and ascertain the damages 
done. 

The viewers as prayed for were appointed and they viewed and examined 
the property proposed to be taken or injured along the line of the' said sewer. 
They reported in favor of the petitioner. Defendant appealed from the report 
of viewers to the Court of Common Pleas. Issue was joined and case called 
for trial. Defendant appeared by counsel and participated in the selection of 
the jury for the trial, and at his request the Court allowed the jury to -view the 
premises in question. After said view defendant moved to str'ke off all pro- 
ceedings for the reason that it appeared tliat viewers were appointed and sub- 
sequent proceedings taken by virtue of the Act of S4tb May, 1887, which was 
declared unconstitutional by the Supreme Court in Ayar^ Appeal, (122 Pa., 
St., 966). 



LACKAWANNA JURIST, « 

It WM argued by defendant tbat the Tiowen bad no juriedictiop, to. beitv 
and determine tbe matten in dispute or to «ward damages to the plaintiff for 
any amount and that an appeal was troi<l for want of jurisdiction and authority 
in the Court. 

The motion was refused and the Jury rendered a verdiet in favor of the 
plaintiff. On a mction for arrsstof Judgment it was argued by defendant's 
oounael that tbe prooeedingit were void because the Court appointed but three 
viewers, as provided by section 1, Article XVIII.. of the unoon-titutional Act 
of 1887 (P. L. 2(M), instead of seven as is required by tbe 5Srd section of tbe Aot: 
of 1874. 

f'eUi: That tbe appointment of tbe three ^^iewers was an error which* 
would have been fatal to tbe proceeding had it been excepted to in time, but it 
was ooly an error in the proceeding and one which did not oust the juris- ' 
diction of the Court. 

When a Court has jurisdiction over t^e subject matter, and tbe proper 
parties are in fact before it, au error in the proceedings is not necessarily fatal. 
The error made by tbe Court in appointing only three viewers instead of seveu 
was an irregu arity which was waived and cured by tbe subsequent conduct 
oi the defendant. 

Rule to show cause why the verdict of the jury should not 
be set aside and a new trial granted, or why the judgment 
should not be arrested. 

GUNSTER, J. The motion and rule for a new trial involve 
the same questions considered in Noon vs. the City of Scran- 
ton, (i Lackawanna Jurist 146,) and as we know of t>o reason 
for changing our views as expressed in the opinion filed in 
that case, the rgle for a new trial must be discharged. 

The motion and rule in arrest of judgement, however, in- 
volve different questions for those referred to, and deserve 
separate consideration. A recital of the facts is necessary to 
a proper understanding of them. 

On the 4th day of June, 1888, Milo J. Wilson presented 
his petition ^to the Court of Common Pleas setting forth that 
he was the. owner of certain real estate fronting on Meridian 
street in the City of Scranton in Lackawanna county, to wit : 
Lots 7, 8, 9, 10 and 11, in Block No. 11 ; that said city was a 
city of the Fourth class, and had taken and occupied said real 
estate for the construction of a sewer f that no compensation 
for the damages ddne by such taking, use and occupancy had 
been agreed upon by said city and the petitioner, and there- 
fore, alleging that he had been greatly injured by the premises, 
prayed the court to appoint three discreet and disinterested 
freeholders of said city as viewers to view and ascertain the 
damages done. Upon the same day the Court appointed D. 
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M. Jones, John Stewart and John F. Scragg, viewers, to view 
and ascertain the damages done and make report thereof to the 
Court, and further ordered that *'said viewers shall be duly 
sworn and shall meet at or upon the premises where the dam- 
ages are alleged to be sustained on the 30th day of June, 1888, 
at fo o'clock in the forenoon, notice to be given as provided by 
law.'* Notice of the appointment of viewers and instructions 
was served on the City Solicitor and Mayor on the 5th of June, 
1888, by giving them each a copy of the order of appointment 
and instructions and mforniing them of its contents, as well 
as of the contents of the petition filed. 

On the 20th day of July, 1888, said viewers reported as 
follows, viz : ''The undersigned viewers appointed in the 
above entitled case. .having been first duly sworn according to 
law, and having viewed the premises and examined the prop- 
erty proposed to be taken or injured along ihe line of the afore- 
said sewer, and M. J. Wilson, ihe owner of said property, hav- 
ing been duly notified of such view, and he having appeared in 
person before us at the time and place appointed we proceed- 
ed to estimate and determine the amount of damages which 
has been or maybe sustain d by the aforesaid property owner 
and the value of the land proposed to be taken or occupied. 
We made allowance for the advantages which have resulted or 
which may seem likely to result to the ovncr of said property 
in consequence of running said stwer and having made a fair 
and just comparison of said advantages and disadvantages we 
report the following amount of damage to be paid by the City 
of Scranion to M. J. Wilson, the petitioner and property 
owner for the property damaged as set forth in his petition in 
this case as follows, to wit: The sum of four hundred dollars 
($400)/' 

On the 30th day of July, 1888. the City of Scranton ap. 
pealed from the report of the viewers to the Court of Common 
Pleas. On the 7th of February, 1889, the Court on motion of 
attorneys for Mr. Wilson decreed that the appeal of the city 
should be put at issue as in an action of trespass quare clausum 
fregit in which Mr. Wilson as plaintiff should declare and the 
city as defendant should plead the general issue. On the same 
day the plaintiff filed his ceclaration in trespass q. c. f. and the 
defendant pleaded **not guilty." The issue thus prepared was 
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regularly put on the trial list and when the case was called for 
trial the City Solicitor who had entered the plea appeared as 
attorney for the defendant and participated in the selection of 
the jury for the rial of the case and at his request we allowed 
the jury to vidw the premises in question. At the meeting of 
court, after the jury had viewed the premises, counsel for the 
defendant moved to strike off all the proceedings in this case 
for the reason that it appears that viewers were appointed and 
subsequent proceedings taken by virtue of the Act of 24 May, 
1887, dividing cities of this state into seven classes, which act 
was declared unconstitutional by the Supreme Court in Ayar's 
Appeal, (122 Pa., St. 266,) claiming that this court and the 
viewers appointed asaforsaid had no jurisdiction to hear and 
determine the matters in dispute or to award damages to the 
plaintiff for any amount whatever, and that an appeal -was void 
for want of jurisdiction and authority in the court. This 
motion we refused, but the jury having rendered a verdict in 
favor of the plaintiff, counsel for defendant now urges the 
reason assigned in their motion to strike off the proceedings, 
f^ in support of the motion and rule for arrest of judgment. 

There can be no doubt that the Court of Common -Pleas 
has general jurisdiction of the subjectmatter in controversy, 
for ii is expressly conferred by ihc fifty-third, fifty-fourth and 
fifty.fifth sections of the Municipal Act of 1874, (P. L. 230,) to 
which it is admitted the City of Scrantun is subject. The 
precise contention of the City Solicitor, if we understand him 
correctly, is that the Court, having appointed but' three 
viewers, as provided by Section i, Article XVIII., of the un- 
constitutional Act of 1887, (P. L. 204,) instead of seven viewers 
as is required by the 53d section of the act of 1874, the whole 
proceedings are void. To this we cannot agree. Undoubt- 
edly the appointment of but three viewers was an error which 
wojuld have been fatal to the proceeding if it had been except- 
ed to in time, but it was only an error in the proceedinjg, and 
one which did not oust the jurisdiction of the court. The 
defendant did not except to the appointment of the viewers 
or to their report, but appealed from the report. At the de- 
mand of the plaintiff the court then directed an issue by which 
the amount of damages, if any, should be determined by a jury 
according to the course of the common law, as is required by 
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Section 8, Article XVL, of the Constitution: The plaintiff 
filed his declaration and the city voluntarily appeared and 
pleaded "not guilty." The parties were therefore in court. 
When a court has jurisdiction over the subject matter, and the 
proper parties are in fact before it, an error in the proceedings 
is not necessarily fatal, (Littleton's Appeal 93, Pa., St., 177,) 
and we think the error made. by the courc in appointing only 
three viewers instead of seven was an irregularity which was 
waived aod cured by the subsequent conduct of the city. 
The rule is discharged. 



Cafferty vs. Knight, White & Co. 

(/« Court 0f Comffion Pleas of Lackawanna County, Nc, 4.08, 

September Term, i8go, 

RULE TO SHOW CAUSE. 

A debtor does no^ become a noa-resident lo as to sabject him to a foreijcn 
Attachment by leaving hie place of abode iii this state and going to another state 
to seek a new resideooe. 

He continues a r»«idetit of this state until he has obtalne-i another place of 
abode with the intention of remaining in it. 

A domicil once gained retiiainfi until a new one is aotuaUy acquired, /oeie 

Rule to show cause why attachment shall not be dis- 
solved* 

GUNSTER, J. The defendant White, contends, that at 
the time this attachment was issued he was residing within 
this commonwealth and the plaintiff contends that- he was not. 
The only evidence before us on this rule is that of the defen- 
dant himself. From this it appears that he was born in this 
state in 1867 and resided here until 1886 when he removed to 
Binghamton, N. Y., and engaged in business and resided there 
until June, 1889, when he came to Scran ton, Pa., and became 
a member of Knight, White & Co. He is a single man and 
boarded at the house of J. Faruot in this city while he was a 
member of this firm and during his stay in Scranton. In 
April, 1890, the firm dissolved, Mr. White withdrawing from 
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it, and early in May he went to Chicago, III., obtained an 
option on a restaurant business and returned to Scranton. 
After remaining in Scranton about three weeks he gave up 
his room at the Faruot boarding house and leaving nothing 
but some shirts and his Chicago address, went to Chicago the 
second time, as he testifies himself, in the expectation of going 
into business there and settling there permanently. The day 
after his arrival he concluded that he did not like the partner 
in the business on which he had an option and gave it up, 
but he remained in Chicago looking around and negotiating 
for some other business until after he was notified of the issu- 
ing of the attachment, a period covering some six or seven 
weeks. There is no evidence that after his second arrival at 
Chicago he intended or expressed any intention of ever re- 
turning to Scranton again. Whatever may have been the 
motive of his residence in this state we think it a fair conclu- 
sion from the evidence that he gave it up, that he went to 
Chicago with the intention of settling there permanently and 
that he remained there with that intention and in pursuance 
of such intention. 

We concede that a debtor does not become a non-resident 
so as to subject him to a foreign attachment, by leaving his 
place of abode in this state and going to another state to seek 
a new residence, but continues a resident of the state until he 
has obtained another place of abode with thb intention of re- 
maining in it. (Pfouts vs. Comford, 36 Pa. 420.) This is 
on the principal that a domicil once gained remains until, a 
new one is actually Acquired^ /acta et ammo. But when the 
fact and intention concur then a new residence is acquired. 
(Reed's Appeal, /i Pa. 378; Hindman*s Appeal, 85 Pa. 466; 
Carey's Appeal, 75 Pa. 201.) 

The rule is discharged. 



Wilson vs. Gilmore, rt a/, 

{In Court of Common Pleas of Lackawanna County^ Nc, 30, 

April Term, i88j. 

RULE FOR NEW TRIAL. 
**Tbat tbe record of a deed U construct Ive notice to all the irorld is too 
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broad and unqaaH0ed an enancimion of the doctrine. It is constructive notice 
only to those vvho are bound to search for it; such as subsequent purchasers and 
mortgages and perhaps all others who deal with or on the credit of the title in the 
lifie of which the recorded deed belongs.** 

When a purchaser is examining his title in the registry of deeds and finds a 
good convejance to hi grantor he is not expected to look further. It is a mistake 
to suppose that the recorder's office affords opportunity to a person to make an 
effective claim of title tc lands by merely spreading on the recordii a deed which 
he holds for such lands. 

This rnay be an incidental result in some instances, but it can not be allowed 
in all. - The prothonotai^'s and not the recorder's office is the place to make and 
prosecute such a claim and the only means of doing so is by a suit at law or in 
equity appropriate to the circumstances. 

The functions of the two officers are n't to be confounded, nor is the record- 
ing nf a deAd to be allowed the effect of a lis pendens. The latter unless supersede 
ad by the statute, fastens on land a grasp which it can not escape even in the hands 
of an innocent, purchaser, (Dovey's Appeal, 97 Pa. 154), and if proi)erly entered in 
the ejectment index will under the provisions of the Act of April, 1866. S3, (P. L. 
5S3) girb constructive notice to all purchasers. 

All registry acts were intended to effect Dtiih notice puch pensms as hare 
reasons to apprehend some transfer or incumbrance prior to their own, lie<*aufm 
none arising afterwards can, in its own nature, affect them and after they have 
once, upon a search in<<tituced upon this principle, secured themselves against the 
imputation of notice, it follows that any one coming into their ulace by title de- 
rived from them may insist on the same principle in respect to himself. 

Davis, Amermariy Torrey, for plain tifiF.' 
Jessups & Hand^ Price, FarnJiam, for defendant. 

Archbald. p. J. That Mrs. Gilmcire, the defendant, was" 
a purchaser in good faith, for value and without actual notice, 
will not be gainsaid. Positive proof of these facts was made 
at the trial and there was nothing to contradict it. But it is 
contended that she was affectt^d with constructive notice of 
the alleged fraud lying at the root of her title by the record- 
ing byGrierof his sheriff's deed. I fail to see upon what 
consideration this is based. This deed was not in the line of 
her title, and there was nothing in searching tlvc record to 
lead her lo it. After tracing the title out of Boyd by the 
sheriff's sale and deed to Silkman in March, 1859, '^^^ ^^^ ^^'^ 
bound to look for a subsequent levy and sale of the property 
as Boyd's any more than for a subsequent voluntary deed from 
him. If the sale was made in due form it conferred an appar- 
ent title upon the sheriff's vendee upon the record of which 
she had a right to rely. From Silkman the chain came down 
egularly through Allen, Byington, Mrs. Hunt and Mrs: Boyd, 
and so far as concerned the record of deeds in the recorder's 
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office, the defendant was not called upon to wander outside 
of this line. • *'It is sometimes said," says Sharswood, J., in 
Maul vs. Rider, (59 Pa. 171), "that the record of a deed is con- 
structive notice to all the world. That, it is evident, is too 
broad and unqualified an enunciation of the doctrine. It is 
constructive notiqe only to those who are bound to search for 
it ; thus [such as] subsequent purchasers and mortgagees and 
perhaps all others who deal with or on the credit of the title 
in the line of which nhe recorded deed belongs'* The words 
which I have italicized are a most important part of this dec- 
laration of the law and effectually dispose of the sheriff's 
deed to Grier as notice to anyone searching this title, because 
as has already been shown, it does not belong in the line of 
search. It is a mistake to suppose that the recorder's office 
affords ' pportunity to a person to make an effective claim of 
title to lands by merely spreading on the records a deed which 
he may hold for .such lands. This may be an incidental result in 
some instances, but it cannot be allowed in all. The prothon- 
otary's and not the recorder's office is the place to make as 
well as to prosecute such a claim and the ofily means 
of doing so is by a suit at law or in equity appropriate to 
the circumstances. The functions of the two offices are not 
to be confounded, nor is the recording of a deed to be allowed 
the effect of a //j/r«d/If«j. This, as it seems to me, is the 
error into which the plaintiff has fallen. Neither the second 
sheriff's sale nor the recording of the sheriff's deed, which 
was obtained as the result of it, gave notice of anything ex- 
cept to one, who perchance claimed title to the property by a 
line emanating from Boyd subsequently thereto. In order to 
bring notice home to any one lyho should incline to purchase 
the title acquired by the Silkman sale it was incumbent upon 
Grier to go one step further than he did and bring an eject- 
ment for the property now in dispute. This action as a lis 
pendens — if its effect as such has not been superseded by the 
statute — would have fastened upon the land a grasp from 
which it could not have escaped even in the hands of an inno- 
cent purchaser (Dovey's Appeal. 9;^ Pa. 153,) and if properly 
entered in the ejectment index would, under the provisions of 
the act of 22 April, 1856, § 2 (P. L. 532) have given constructive • 
notice with the same effect of the present claim. Without 
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that the defendant is entitled to assert that she had nc notice 
actual or constructive thereof. 

The plaintiff's counsel however strenuously contend that 
the deed from Dr. Byington to Mrs. Hunt conveyed no title 
even though the latter was an innocent purchaser for value, 
because Byington had knowledge of the fraud, and the sheriff's 
deed to Grier was put on record before he had parted with 
the title. To sustain this position they rely upon 2 Pomeroy's 
Equity Jurisprudence, section 760; Flynt vs, Arnold, 2 Mst. 
619; Mahoney vs, Middleton, 41 Cal. 4c ; Fallasst/j. Pierce, 30 
Wise. 443 and Van Rensselaer vs, Clark, 17 Wend. 25. I 
have carefully examined these authorities and unless I entirely 
misapprehend them they do not in circumstance or principle 
cover the present Case. In all of them the recorded deed to 
which effect was given was a prior grant from the common 
source of title, a circumstance so materially different from 
that with regard to the Grier deed in the present case that 
attention need only be called to it to show how far apart the 
cases are from this one. In Van Rensselaer vs, Clark, (17 
Wend. 25), the second syllabus is as follows : "A purchaser for 
valuable consideration can not hold the land conveyed to him» 
although the deed to his grantor be recorded previous to a 
prior deed executed by the original owner to a third person, if 
such prior deed be recorded anterior to the last purchase ; and 
in such case the last purchaser is chargeable with notice and 
his deed consequently is void.*' I doubt whether this would 
be accepted as sound law in Pennsylvania under our record- 
ing acts, where the prior deed from the common grantor was 
not put on record until over six months after it was executed, 
(Lightner vs, Mooney, 10 W. 407), but upon this there is no 
occasion to speculate. We are only concerned with whether 
the decision sustains the plaintiff's contention, and that it 
certainly does not. On the other hand, in the same state the 
case of Hooker vs. Pierce (2 Hill 650) is identical in principle, 
ivith the case at bar. The case was this : Charles Stewart 
formerly owned the premises in question. In 1821 several 
judgments were obtained against him by the plaintiff and an- 
other, on which executions were issued and the premises 
sold to the plaintiff in September of that year. He 
obtained a deed from the sheriff in January, 1823, and 
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recorded it the 14th of the same month. While the 
claims, upon which the judgment was recovered, exist- 
ed, Stewart sold the premises to his son Luke by deed 
dated April 27, 1820, which was recorded in August following. 
Luke conveyed to H. and J. Stewart in 1829 and they sold to 
the defendant for a full consideration in 1 832, whose deed 
was recorded in 1837. 'Evidence was givtn tending to show 
that the deed was executed to Luke for the purpose of defraud- 
ing the creditors of the father, among whom was the plaintiff. 
It was held upon these facts tbat the sheriff's deed though 
recorded previous to the purchase of the property by the de- 
fendant did not affect him with constructive notice. . **The ob- 
ject." says Cowen, J., **of ail the registry acts, however express- 
ed, is the same. They were intended to affect with notice 
such persons only as have reason to apprehend some transfer 
or incumbrance prior to their own, because none arising after- 
wards can, in its own nature, affect them and after they have 
once, on a search instituted upon this principle, secured them- 
selves against the imputation of notice, it follows that every 
one coming into their place by title derived from them may 
insist on the same principle in respect to himself. It is a gen- 
eral rule that when once a man has granted away his right, 
anything which he can do or say shall never be received to 
affect another claiming under him.** Again, (p. 653) "The case 
of Jackson vs. Post (15 Wend. 588) is sufficiently vigorous in 
requiring purchasers to search for registries subsequent to their 
own in order to detect /r/«;r conveyances, it is true we have 
followed it in cases found to be circumstantially similar, (Van 
Rensselaer vs. Clark, 17 Wend. 25) and we do not mean to 
question the principle upon which it proceeded. It is enough 
to say that it treats of subsegitent purchasers as bound to no- 
tice /r;V;r conveyances. So do the cases which have followed 
it. It is now claimed as applicable to a case directly the re- 
verse both in principle and circumstance — that of prior "regis- 
tered purchasers. I repeat, Luke's grantees are all in effec- 
registered purchasers /rwr to the plaintiff. The registry of 
the grantor's deed enures in the nature of things to the bene- 
fit of all those who claim under him. They become entitled 
to use all his habiliments of title as tli^r own. They might 
acquire a better title than he, but can not be considered as 
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having; taken less. His registry is theirs. He being without 
constructive notice, they are equally so and even t/iough he had 
actual notice they are not affected.'' 

• The same distinction which I have endeavored to point 
out with regard to the case cited from New York appears also 
in the California and Wisconsin cases. In Mahoney vs. Mid- 
dlcton (41 Cal. 41) we may take the first part of the syllabus 
as expressive of what is decided. It is as follows : "A convey- 
ance to one who has notice of di prior unrecorded deed given 
by his grantor to a third person, passes no title to the grantee 
and an innocent purchaser from such grantee does not acquire 
any title, except through the registry act, in gettir g his deed 
recorded before the record of such prior deed." And again: 
*'A purchaser from one who bought with notice of a prior un- 
recorded deed given by his grantor to a third person has con- 
structive notice of such prior deed, if it is recorded before the 
execution of his conveyance, and he is not a purchaser in good 
(&ith, although the deed to his grantor may have been record- 
ed before the J-ecbrd of such prior deed. In such case the 
prior deed will take precedence." This is extreme doctrine, 
but giving it its full effect, it does not touch the plaintiff's 
case, for he depends upon a subsequent and not a prior con- 
veyaace, and there is not a word in the opinion which declares 
in favor of such a subsequent deed as against those claiming 
under a duly recorded prior one. 

I will not stop to quote from the decision in Fallass vs. 
Pierce, {30 Wis. 443) for if I read the report aright, the plain- 
tiff can get no more assistance from it than from the other 
cases upon which he seeks to rely.. Its value as an authority 
is weakened by the fact that it was decided by a bare majority 
of the court — Dixon, C. J., and Lyon, J., against Cole, J., dis- 
senting — and that -it is opposed to the prior case of Ely vsi 
Wilcox (20 Wis. 551). It is to be further noted that the 
subsequent case of Hoxie vs. Price (31 Wis. 82) is, in princi- 
ple, like the one with which we are now dealing and sustains 
my view of the law. 

The state of the Massachusetts decisions will be best ap- 
prehended by first considering the case of Connecticut vs, 
Bradish, (14 Mass. 296). It was there held, that one who takes 
a conveyance of land knowing that the grantor had previously 
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conveyed it to another, cannot hold it against the first pur- 
chaser, although the first conveyance be not recorded. But 
if the secohd purchaser produces his deed to be recorded be- 
fore the other and then sells the land bona fide and for a val- 
uable consideration to a person wholly ignorant of those cir- 
cumstances, the latter will hold the land against the first pur- 
chaser. **If this were not so,'* says Jackson, J, "our laws 
which require the registering of deeds would be unless if not 
worse ; because a purchaser afler the most thorough examina- 
tion in the registry of deeds and finding a succession of con- 
veyances all in legal form and in perfect order» might still be 
evicted upon proof of a secret trust or a fraud on the part of 
some former owner." Again, (pajje 302) ; "It was further said 
in the argument of the case at bar, that the deed under which 
the demandants claim being registered before the assignment 
to Bradish. although after the conveyance to the Dwights, 
Bradish might and ought to have known that there was a prior 
conveyance. ********* 
* * But we certainly can not say that he shall be pre- 
sumed from this circumstance to know of the prior convey- 
ance. When a purchaser is examining his title in the registry 
of deed and finds a good conveyance to his grantor, he is not 
expected to look further This case it is true presents the 
question in a very strong point of view for the demandants ; 
an Bradish had only to look to the registry for the next day 
and perhaps only to the next page to discoved this prior con- 
veyance to the demandants. But if he is required to look one 
day or one page beyond [i. e. subsequent to] that which ex- 
hibits the title of his grantor it will be impossible to say 
where the inquiry shall stop." This sustains in all its entirety 
the doctrine that of two conflicting convcyancs from the same 
grantor the first which is put of record in compliance with the 
recording laws holds the title to the land. It was followed in 
Trull vs. Bigelow, (16 Mass. 406), but in Flynt vs. Arnold, (2 
Met. 619), the court recedes from its position so far as to de- 
clare, that where two deeds have emanated from a common 
grantor, an innocent purchaser from one who claims under 
the subsequent (but first recorded) deed, docs not take title as 
against the first deed, which has been put on record before he 
purchased and of which his immmediate grantor had actual 
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knowledge. I confess my inabiliiyto appreciate the line of 
reasoning by which the result in the latter case is arrived at. 
But there is no occasion to dwell upon the decision for in 
Morse vs, Curtis (140 Mass. 112), the doctrine of Connecticut 
vs, Bradish and Trull vs, Bigelow is re-asserted and that of 
Flynt vs, Arnold directly repudiated. This brings the deci- 
sions in that state entirely in line with our own. 

The statement in Mr. Pomroy's Equity Jurisprudence 
(Vol. II, § 760) upon which the plaintiff further relies, rises no 
higher by way of authority than the cases upon which it is 
based. These are principally those which have been discussed 
above and of these it will be found that all emanate from Van 
Rensselaer f J. Clark, (17 Wend. 25) and Flynt vs, Arnold, {2 
Met. 619), the one of which has been overruled and the other 
shaken. 

I have spent more time perhaps in the review of these 
authorities than the occasion called for. They fall so entirely 
away from the plaintiff's case, that a mere statement of this 
effect fully disposes of them. But they have been so pressed 
upon me by the able counsel of the plaintiff, both at the trial 
and upon tKe argument of this rule, that I have gone some- 
what out of my way to point out not only their divergence 
from the case in hand, but also their little value as authori- 
ties for that which they undertake to decide. The decision 
upon the present rule might havcf been safely rested upon 
what is said in the first few pages of this opinion. I trust, 
however, that the addition il discussion will nqt be found to 
be without profit. 

There is one other consideration, to which I will briefly 
allude, which is entitled to due weight in the disposition of 
this case. As to forty out of the fifty feet of the premises 
described in the writ, the plaintiff at the best has merely the 
equities of Dr. Boyd, under the contract with the Lackawanna 
Tron and Coal Company. In attempting to now assert these 
equities he is naturally confronted with the complaint that 
there have been great laches on the part of the J!)rior holder 
of this title, and that if he ever had any rights he has slept 
them away. Considering the time which has been allowed to 
elapse, a chancellor could l]ardly be moved 10 decree a speci- 
fic performance against the def-.-ndant as the holder of the 
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legal title (if that were the relation in which these parties* 
stood) and this would be to such extent conclusive of the 
plaintiff's claim. But it is not necessary to amplify this as the 
question first considered involves the whole case. Being of 
the opinion therefore that a verdict, was correctly directed for 
the defendant the application for a new trial must be refused. 



Hyde Park Hall Association vs. Gity of Scranton. 

{In Court of Cointnon Pleas of Lackawanna County ^ Nc, /j^, 

October Term, 1888, 

RULE FOR A NEW TRIAL. 

Tbe plaintiffs inftitutMl an action for damages against the defendant city, 
alleging that by and through her employees and serrants she kept and maintained, 
on certain ttreets and at tbe intersection thereof, a great amount of highly exploa- 
ive matter, to wit: five hundred pounds ot dynamite, gunpowder and other danger- 
oua explosives and by her said employees and servants, namiug them, did on a day 
and year stated so carelessly and negligently manage, handle and use the said ex- 
plosives as to ixnite the same and thereby caufie it to explode with great yiolence; 
by reason and means whereof certain property* belonging to plaintiff, to wit: a 
large bnilding was damaged. 

Tbe evidence sfa iwed that. Williams & Phillips were oontracton, and that 
they were excavating a sewer trench in tbe streets of Hcranton under a special con- 
tract with the city. The accident occurred in c</ld weather and the evidence 
showed that it was csu^ed by the orerh««ting of some frozen dynamite cartridges 
while they were being thawed out by means of a small oil stove, so that they could 
be used for blasting. It was conceded upon thetri^l that the city could not be 
held for anything which was sscribable solely to these contractors, as it was clearly 
shown that tht^ were independent contractors. 

The plaintiffs contended, however, that the city was liable as for a nuisance 
in merely allowing this dynamite to be kept upon the public thoroughfares in such 
large quantities and under such dangerous conditions as the evidence established. 

The plaintiffs* case seemed to re^t upon the assumption that municipal 
authoritieii, after notice, sre bound to aliate a public iiuiitance which existed any- 
where within the limits of the city, if they had the power to do so, and for the 
failure to exercise such power the city was liable in damages to any one who is 
injured in person or property thereby. 

Held, First— "^hst the neg igent hivndling of the said explosives could not be 
nuule the basis of an action against the city because — if for no other reason— it 
wari clearly tihown that the parvies Uiting them were independent coutract-ors. 

decontl— The claim of the pltiiutitl that the city was liable as for a nuisance 



LACKAWANNA JURIST. 



AUDITOR'S NOTICE.— The nndersiiroed 
auditor appointed by the Court of 
Common Pleas of Lackawnnna county to 
distribute the fund« in the hattds of Freder- 
ick Van Sickle, M. D., RdniiniHirator of the 
estate of Lewis Van Sickle, deceanedf hereby 
friven notice that he will attend to the duties 
of his appointment, on U'ednesday. March 
4th, 1891, at 10 o^*l(K;k. a. m , at the law 
office of John R. Jones, esq., Coal Exchange 
Building, Wyoming avenue, Soranton, Pa., 
at which time ai>d place all persons having a 
claim upon said fund may appear and be 
heard or otherwise be forever debarred from 
participating in s lid fund. 

E. H. House, Au'litor. 

PUBLIC SALE of valuable real. esta'e.— 
Pursuant to an order of the Oi-phans* 
Court of Lackawanna coudty. Pa., there 
will be sold at pub ic sale, on the premises, 
in* Benton Township, on Saturday, March 7, 
1891, at 2 p. ra., the following deifcribed real 
estate, late of Daniel Reynolds, dei*eased. to 
wit: A valuable faim situate in Benton 
Township, on tbd road 1< ading from Walls- 
▼ille to Factory ville, and about three miles 
from Factory ville and La Plume Stations on 
the D. L. ftw. Railroad, bounded bv Unds 
of J. M. Seamans, Samud Austin, William 
Austin, E. C. Reynolds, C. C. Smith, and 
others, and containing thirty- four acre9, 
more or k>«, thirteen acres being woodland, 
weU timbered, and containing a large mapls 
sugar orchard. Among the improvementsare 
a large frame dwelling hoose, bai-n and other 
builfungs, a fine apple orchard and pear 
orchard, as well as a variety of other truit 



Coin>rnoKB of Sals.— Immediately upon 
the property being stmok down, the pur- 
chaser snail pay the vendor five hund'ed dol- 
lars of the purchase money; the purchaser 
she'll pay the balance of the purchase money 
on conflrmation of the sale oy the Orphans' 
Court of Lackawanna county. 

N. B. Phillips, Administrator. 

A. A. Chase, Att*v for Aamintstrator. 
January g7, 1881. 

IN THE Court of Common Pleas of Lacka- 
wanna ccuntT, No. 3, November term, 
1890. Mary A Morsenbocker, by her next 
friend, A. J. Widenor, vs. Charles D. Mof zen- 
booker. Libel in divorce. To Charles D. 
MotBsnbocker, respondent aliove named: 
The subiicena and aliaM subpoena in this rase 
having oeen returned non eat tnv^tvs, and 
due proof having been utade that you could 
not oe found in Mild county, you are hereby 
notified to appear at said court on the first 
day of next term, to wit, the sixth day of 
April. A. D. 1891, to answer the petition of 
said libellant. 

Charles Robiksoit, Sheriff. 
C. B. Gardner, Att'y for Libellant. 

INSOCVENUT uf John McReyuoins. In 
the Court of Common Pleas of LH<«ka- 
wanna count \. No. 195. January teV-m, 1891. 
Notice is heieby given that the ai>plication 
ot the alK>^e named insolvent for final dis- 
ctiargo will lie beard in mid coui'ton Moi>day, 
t.h«j 6th dov «)f .April. 1891. at 9,oolock, a. m, 

E. C. NkwOomb, Att'y. 



AUDITOR'S NOTICE. -Estate of An- 
tbonv McDonnell, deceased. 
The undersigned having been appointed 
an auditor by the Orphans^ Conrt of Lacka- 
wanna county t<> make dintribution of tho 
fund in the bands of Maggie McDonnell, ad- 
ministratrix itf the estnte uf the mM Anthony 
McDonnell, dec6Ht«d, hereby gives notice that 
he will attend to the du les of his appoint- 
ment Mt the offloe of O'Brien A Kelly attor- 
neys No. 408 Spruce street in the ' City of 
Scranton on Hatuniav, the 14ih, day of 
March A. D. 1891 at 9 o'clock in the fore- 
noon a' which time and plac«'all larties 
having claims against said estate sh^ll pre- 
sent them or be forever thereafter debarred 
from coming in on said fund. 

Joseph O'BRnir, Auditor. 

AUDITOR'S NOTICE. -Estate of James 
Kennedy, deceased. 
The undersigned, an auditor appointed by 
the Orphans' Court of Lackawanna county 
to distribute the fun^ in the hands of David 
(Godwin, executor of the will of James Ken- 
nedy, deceased, as shown by his first partial 
account, hereby gives notice that he will 
attend to the duties of his appointment at 
his office at No HOS Spruce street, Scranton 
1^ , on Tuesday, the 8rd day of March, 1891, 
at 9 o'clock a. m. at which time and place all 
persons interested may appear and be t»ard 
or otherwise be forever debarred from par- 
ticipating in said fund. 

Jt W.CABPBirm, Auditor. 

IN THE Court of Common Pleas of Lacka- 
wanna county. No. term, 
1891. Notice is hereby given that an appli- 
cation will be nuide to the said Court on 
Monday, the Sii day of March, 1891, at 10 a. 
m. under the Act of Assembly of the Com- 
monwealth of Pennsylvania, entitled, "An 
Act to provide for the incorporation and 
regulation of certain corporations,'* approved 
April iK), 1874, and the supplements thereto, 
for the charter of an intended corporation 
to be called *'The German Independent Bene- 
ficial Aasociation, No. 1,** the character and 
object whereof is to sssiVt members in case of 
sickness, and for this purpose to have, posseaB 
and enjoy all the rights, benefits and privi- 
leges of the said Act of Assembly and ita 
suppl^ienta. The proposed charter is now 
on file in the prothonotary's office 

Akthokt Baum ah. Solicitor. 



PUBLIC NOTICE ef a dissolution of part- 
nership. — Notice is hereby given that 
the partnership lately subsisting between 
James Woolsey. Elias Morris, Judson . B. 
Wooisey and Harry J. Woolsey, under the 
firm name of "James Woolsey & Co., Lim- 
ited,'* was dissolved ou the ninth day of 
February, 1891. by mutual (fonsent. All 
debts owing to the said partnership are to be 
received by said James Woohiey, and all de- 
mands in said partnership are to be prtsent- 
ed to him for payment. 

James Woolsey, 
Elms Mori'is, ' 
Judtton H. WooNev, 
Harry J. Woulsey. 



LACKAWANNA JURIST, 



IN RB: Iiutolvency cf S. P. Anderson. In 
tbe Court of Coiiimoii Pleas of Lacka* 
wanoa county, Ho. 145, January term, IblH.. 
Notice is hereby given that ibe above named 
inaoWenc, b. P. Anderson, has presented bis 

Ccition to the Court of Coiuinon Pleas of 
ickavauna county for ibe benefit of the 
huKtlvent laws of tnis Comni<>ii«'e»Jth- and 
that the said court has fixed Monday, April 
0th, IM^l, Ht U « ^cloclL. a. m , iu said court a« 
(he'liiue and plttce of heurins;. 

Wabd & Hoiuf. 
K Att'ys for Petitioner. 

IN THE Court of Common Pieas of Lacka* 
wanna county, No. 807. September lerra, 
i^OO. Elnora Rj*y by hernext friend, etc., 
vs. John A. llay. ' To' John A. Ray, respon- 
dt»a: The subpoena and alias subpoena in 
tills ca$« havins: been retuined non est inven- 
tus and due pr«>of havni}; oeeii ninde that 
you could not be found in the County of 
Lackawanna, you are hereby notified and 
required to appear at said Court ou Monday, 
the sixth day of April, A. D. 1801, to answer 
tbe pe;»tion of tbe liliellant. k 

Chas. Robinson, Sheriff. 
Ward & Horn, Att'ys for libelhint. 

IN THE Court of Common Pieai t f Lacka- 
wanna cfmnty, No. 2t$5.8ep<-. term, 18SK), 
U)oisa Hoffman, b/her next friend John J. 
Bnyder, vs. Charles H. Hoffman. To Charlea 
H. Hoffman, respondent: the subpoena and 
alias subpoena in thi:» case havioK been re- 
tonted lion eat inventus and due proof having 
been made that you could not be found in 
aiid county you are hereby notified to appear 
at said court on the first Monday of Apiil 
term to answer the |ietition of the said lioel- 
^t. Chas. Robinson, Sher ff. 

H. 0. R eynolds, AitV for Ubellant. 

PRACTITIONERS' SERIES. 

Beach on Wills,' - - $8 00 

Bearh ou Railways, 2 vols, 1890, - « 00 

Barber on lusurMnce, - - tS 00 

Boone on Code Pleadrng, • - 8 00 

Bouuu'm Forms of Pleading, - 8 00 

Bnone on Corporations, - - 8 00 

Boone on Morteajjea, - 3 00 

Boone on Real Property, - 8 00 

Brandy on Personal Property, 1891, 8 00 

Deering on Negllgpnce, - - 8 00 

^ty on Criminal Law. - - 8 00 

wv o'l Fe^lorMl Cimstitution, - 8 00 

Destv's Federal Procedure, 8 00 

{fsty on Removal of Causes. - - 8 00 

g«iy on ShippiuK and Admiralty, 8 00 

Hint on Trusts and trustees, 1890, - 3 00 

wir on Landlord and Tenant, - 8 00 

Hammond's Blackstone, 4 \oU., 1800, 12 00 

Hawes on .Jurisdiction, - - 8 00 

Hawes on Parties*. - - 8 00 

Lobe . II Equity Pleading, 1889, - 3 00 

g'wroark on Sales, - - - 8 00 

Foiiieroy'H Smith on M«»rcHMtile Law, 3 00 

««palje on Criminal Procwlure, '89, 8 00 

8t«warton Hu.^baudand Wife, - 8 00 

Stewart ou Marriage and Divorce, 8 00 

BANCROFT- WHITNEY CO., 



\ UDITOR*S NOTICE.— Estate of Agnes 
a\ M. Lucas, late of Scranton, Lackawanna 
county, deceased. The umtersi^ned, hnving 
L»een nppointed, by ttie Orphann' (^nrt of 
said county, an auditor to innke distribution 
of rlie Funds in the bands of Isa- die M. 
McKinney, administ'rairix of the estate of 
above nanied decedent, hereb^r gives notice 
that he will attend to the dnties of bin h|- 

S>intn)Hnt Ht tlie ofllce ofl O'Brien & Ke'ly, 
o. 408 Spruce street, b.-ranton. Pa., on. 
Saturday, March 14tb, 1N01, at 10 a. m., at 
which time and place all persons havintc. 
claim.s against said fund mubt pref«ent them 
« r be forever deb<irred from coming in on 
said fund. 

N Herbert L. Taylor. Auditor. 
Scranton Pa, Febuary, 0th, lb!U. 

IN the Court of Common Pleas of Lacka- 
wanna ctiunty, No. 112, November term, 

1890, Belle A. Cur man, by her next friend 
S. Reynolds, vs. Thos. A. Curman, to Thos. 
A. Curman, resptnident: The sub^KBua and 
alias subpoen.H in this case having lieen r*^ 
turned non e>t inventus and due proof hav- 
ing lieen made that you con id uot ite found 
in said county you, are hereby notified to ap- 
pe^ir at said court on the sixth day of April 

1891, at 10 oVlock a. m., to answer the peti- 
tion of said Ubellant. 

Charles Robinson Sheriff. 
L. M. Bunnell, Att'y for Ubellant. 

rilUE undersigned, an auditor appointed by 
I. the Orphans' Court, of Lackawanna 
county, to distribute the fund in the haiids 
of Hon. John F. Connolly, executor of the 
estate of Thomas J. Lally, deoeaserl, to ttie 
several persons entitled thereto will attend to 
the duties of his ap()ointment at the office of 
O'Brien & Kelly, attorneys, Spruce street, 
Scranton, on Monday, the '9th day of March, 
1(^1, at ten o'clock in the forenoon, when and 
where all parties inieresied are requested to 
present their claims before tlie undersigned 
or be forever debarred from coming in upon 
the said fund. 

N . James J. O Nbill, Auditor. 



LACKAWANNA COUNTY, SS.: 
In tlio Ctmimon IMcuh of ftuid ooanty, 
No. 7, April To I in. 1«K). Lizaie M. Hu^an 
by her next fr rnd, Henry lUirchrl, vh. 
Cnarles M. Khk n. To (;n.irlH»« M. Hukhii 
the reH|>onU<MU. The MubpuMiii nmi uIIun 
snbpcpna in ?hi-« c;it*u Imvinj; been re- 
tun. cd non est inve 'ins nnd due proof 
halving 1je< n nuide that yon co'ilU not be 
found in »a d rouniy. y<Mi niti hereby no- 
tified to iippeiir i\' Miiid ctnirt on Mfniduy. 
April HMi, 1K»1. iitU o'ci(»c>c a. in. to answer 
the petition of tlio libcllHMt. 

Chaulk:* ItoMi.NsON, Sheriff. 
L. M. nnnnell. Atfy for Libelliiiit. 



ESTATE of nridKet Burn-*, late of the City 
of Scranton, decc:ii»uJ. 
Lcttei-stestmnentary upon tlio above named 
estate, having^ be«'ii gr«nti*<l to the under- 
sl':ned, all »*erKonH havlnjf olalnis or deiniincls 
aKiiinst the* same will pi-jseid thrrn for pay- 
ment, and ihow; Indebted tlieret«» will please 
inakt; linniediatt; pHyinent to 



Pttblish 



ers. 



San Francisco, Cal. 



i). W. I o. n<»lly, > pv,»«,,trtr« 
Michael O. Inies.) '^'*< *^"^*'"- 
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raries materially from the charge laid in the declaration^ for wliile it migbt deal 
with the same facts it seeks to deduce from them a new and different duty. on the 
part of .the city and to drop out of sight the negligent handling of the dynamite by 
the employees of the contractors to which the accident is really charg^ble. In 
the declaration, the city Is made directly responsible for the negligence, treating 
the contractors and their workmen as its servants; the subsequent position taken 
by plaintiff, shifts to an alleged negligence of the city authorities in permitting 
the explosive to be where it was. The one is active, the other permisBive; in the 
one the city is charged with doing that which caused the explosion^ in the other 
with not doing that which might have prevented it. 

Thirds To hold a city for a neglect of duty such as is asserted in the present 
case, the plaintiffs* ought to have directly declared for it. ^As the case stands they 
saek a recovery upon an entirely different basis. Whether or not the declaration 
could be amended, not decided. 

Fourth— The use or storage of a large quantity of a dangenms explosive, like 
dynamite, upon the streets of a city is such a menace to travel that the municipal 
authorities, after notice, would be bound, so f^r as the travelUng public is ooncerp- 
ed, to remove under the duty which they owe to provide a safe highway. If the 
obligation to adjoining propert.y owners rested upon the same basis, the city would 
be clearly liable for the accident. But it does not A city is charged with keep- 
ing her ptreets and highways in proper repair and free from nbetructlons danger- 
uus to travel. She must respond in damages to a person who by reason of her 
neglect in the premises is injured while using her streets. . 

Fifth— A city owes a property owner no especial duty with regard to keep- 
ing the streets about his premises in good repair and free from obstructions 
dangerous to travel, such as it does to the person who may be called to travel 
thereon. 

Sixth— If the dsnger was not sufl9ciently obvious to persons and property 
owners in the immediate neighborhood to call upon them to move for a preliminary 
Injunction by whicii they could obtain prompt and complete relief, how can the 
city authorities be blamed or convicted of negligence? 

Seventh— III no aspect of the case at bar can any sound reason be discovered 
for holding the city liable for the occurrence complained off. 

y. Elliot Ross, H, M. Edwards, for plaintiffs. 
/. H. Burns, for defendant. 

ArchbaLD, p. J. The alleged negligence of the defen- 
dant city is charged in the declaration in these terms: "Yet 
the said defendant well-knowing the premises, did on the day 
and year aforesaid, and for a long space of time before and 
after said date, .carelessly, negligently, without due care and a 
proper regard for the safety of the people and the property 
and buildings near thereto, by and through her servants and 
employes keep, and maintain on said streets and at the inter- 
section thereof, a great amount of highly explosive matter, to 
wit: five hundred pounds of dynamite, gunpowder, glycer- 
ine and other dangerous explosives and by her said employes 
and servants, to wit; W. Bromley Williams and Jeremiah 



LACKAWANNA JURIST. 23 

Phillips, did on the day and year aforesaid soXarelessly and 
negligently manage and handle and use the said explosives as 
to ignite the same and there[by] cause it to explode with 
great violence ; by reason and means whereof certain property 
belonging to said plaintiffs, to wit : a large building situate on 
said Main avenue and near to the place where said explosives 
vtere kept and maintained by said defendant was to a great 
extent injured ; the windows being broken thereby, the walls 
cracked, etc., to the damage of the plaintiffs, etc." 

I quote from the declaration at this length because it cor- 
rectly states the real cause of the accident and injury for 
which a recovery is here sought, to wit : the having and hand- 
ling of a large quantity of dynamite by the contractors, Will- 
ianns & Phillips, who were excavating a sewer trench in the 
streets of Scranton under a special contract with the city. 
The accident occurcd in cold weather and the evidence showed 
that it was caused by the over-heating of some frozen dyna- 
mite cartridges while they were being thawed out by means 
of a small oil stove, so that they could be used for blasting. 
This negligent handling cannot be made the basis of an action 
against the city, because — if for no other reason — it was clearly 
shown that the parties using the dynamite were independent 
contractors. What counsel for the plaintiffs now urge, how- 
ever, is this': they concede that the city can not be held 
for anything which is ascribed solely to these contractors ; but 
theycontend that the city was liable as for a nuisance in 
merely allowing the dynamite to be kept upon the public 
thoroughfares in such large quantities and under such danger- 
ous conditions as the evidence established. This, as it seems 
to us, varies materially from the charge laid in the declaration 
for while it may deal with the same facts it seeks to deduce 
from them a new and different duty on the part of the city 
and to drop out of sight the negligent handling of the dyna- 
mite by the employees of the contractors, to which the acci- 
dent is really chargeable. In the declaration as it stands, the 
city is made directly responsible for this negligence treating 
the contractors and their workmen as its servants ; but in 
order to sustain the position now taken by counsel we have 
to shift to an alleged negligence on the part of the city auth- 
orities in permitting this explosive to be where it was. The 
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NOTICE.— The Board of Jtxitniiners of 
Law PtudentH lor the year 1H»1. will 
meet at the GriMid Jury Uotnu, Couit House, 
uc tt a. m., on the Uay8 l'(»Ilowiiig: Murt-h 
7th, Blay 9t,ii, Julv llth. S«rpteiiiber l'2th, 
and November llth. A li»t of the Btudies 
lor tl»e pr«llminai7- exaininatlouH will be 
fuiiiittheu on applit ution to the secretary 

C. CoMEOYfl, iSecrctary. 



I^^STATE of Jamps Cowan, late of the City 
J of Scranton, deceased. 
Letters tratamentary upon the above nam- 
ed t'statc having been granted to the under- 
signed all persons having claims or demands 
against said ef^tate will present them for pay- 
ment and those Indebted thereto will please 
make immediate payment to 

Mrs. Jane Cowan, 
Jambs T. Cowan. 
W. H. Gearhart, Att'y. Executor. 



ESTATE of Rachel A. Jones, late of the 
City of Scranton, deceasfHi. 
Letters testamentary upon the above nam- 
ed estate having been granted to the under- 
signed, all persons having claims or demands 
against the said estate will present them for 
payment and those indebted thereto will 
please make immediate payment to 

Oborqe JoNiM, Executor. 
C. Comegys, Att'y. 

ESTATE of Caroline Koch, deceased, late 
of Scran ton. 
i.eiters testamentary upon the above nam- 
ed estate having been grint d to the under 
signed, all pei sons having elafniH or demands 
against the same will present them for p.i • 
ment.atid tno«>eindeuted thereto will please 
make immediate payment to 

SOPHIA Kann, Executrix. 



ESTATE of Mary Almira M< Dow ell. de- 
ceuM d. lute of tJai bundale. 
iiCttern t*-stimentiiry upon thQ above nam- 
ed estate having be^n giantt^d to th< uiider- 
sisnedall peiHonsi avliig claims rdrnuinds 
against said estate will prf!»fnt tluMU lor 
payment and t ose indebted thereto will 
please u.ake inimetii'>t«' payment to 

K. M. I'EUK, Executur, 
T F. Wells, Att'y. Carbondah". 



LACKAAVANNA C«'UNTY, "^S.: 
In the Court t f Couinion rieas of suld 
county, So. M>i, j>«-|»teuiber Term, l^y(l. 
Maggie H. Kirkbrlde vm. Thomas Kirk- 
bvid**. Libel in div<»rce a vinculo .1 utii- 
inonii. To Thomas Klrkbrlde, rec pontii'nt: 
Take notice that the court ban ^ranted a 
rule upon you 10 show cause, if uii\ yuu 
have, wh)' u divon-c >i vinculo inatriinoi ii 
shall not b- ileciv^'d a^^aiuHt y*m in favor 
of said llbell nt Ueturnabie at next argu- 
ment court. 

Jamks E. Hueii, Attorney for Libeliant. 



"|^ST.\TE of John Schnkcr. d^'ceased. late 
ri of Scran ton. 

Lettom of administration upon the above 
estate having been granted to the under- 
signed, all persons having claims or demands 
agaUist tho same will present them for pay- 
ment and those Indebted thereto will pleasp 
make immediate payment to 

Hkinkich Schuhkkt, Administrator. 
Anth. Baumann, Att*y. 

EST AT F of Elizabeth H. Jones, deceased, 
late of cnititon. 
Letters testamenfciry upon the above n'.m- 
ed estate havl g been Kininted to the under- 
siirned all p< rsonHi>tivingc'>iim8ordennuid!if 
aaainHt sad osttto will present ibem for 
pavneiif and tho>o i debted thereto will 
please make 1 "nn dlatu paymeii to 

Thomas B. Jom ks, Kxeentor. 

ESTATE of Margaret Brennen dec^tsed. 
late of Lackawanna township. 
Lctt-rsof adminl«tr.tti« n upon the above 
named entate bavlng been granted to tlie 
nn<iei signed all pia'8onr4 havl) g claims or 
dem nus against the said eavat • will pre- 
sent them Utv pnyment and those indebt-'-d 
thereto will please ruakc imuiedhite pny- 
inon t to Jou » J . Bkk ^ if kn, 

.\dminiatnit or. 

L^<) I' \TE of Robert Westlake, de. cased, lute 
Tj ofSci-aiiton 

Letters testamentary upon the above nam- 
ed estate having been granted to tho under- 
signed all persons having claims or demands 
against said estate will pr<>sent them for pay- 
ment and those indebted*' thereto will please 
make immediate payment to 

UoBEUT £. Wkstlakk, Executor. 

Ij^S I ATE of liiirtholomew WaUh, deve^tsed, 
■i lateof bcranton. 

I^ettera of adminlstratiim upon the i»>ove 
named estate having been grunted to th-* 
underhigned, all peis<ms indebted to said 
estiite ure i-equested to tuake iMiytnent. and 
those having claims or demand^ to present 
the sime without de>uy to 

Katik Walsh, Administrator. 

E:)TATk of Mary Menitt, late of the 
(.'it of ^crant<m, de-ea?*ed. 
Letters testamentary upon the above named 
estate, having been granted to the under- 
signed, all persons having claims or demands 
against the same will present them for pay- 
ment, and those tndebted thereto will please 
make immediate payment to 

John C. iiiouiriKLD. Executor. 
Ward Jt Horn, ^tt'vi*. 

ESTATE of Patrick Ward, late of the City 
of Scranton, deceased. 
Letter* testamentary upon the above named 
estate having been grant;ed to the under- 
signed, all persons having claims or demands 
against the same will present them for pay- 
ment and those indebted thereto will please 
make immediate payment to 

♦ Margaret Waro, Executrix. 

D W. Connolly, Att'y. 

ESTATE of William L. <iriftltue«, late of 
Luekauanna townnhip, Peunsylvania, 

Lettere testamentary up<m the above name- 
ed estate, naviuK been granted to the under- 
signed, all pursunH having claims or demands 
against the same will presontthem for pay- 
ment and those indebted thereto will plt-ase 
aake immediate payment to 

w. II. w LtiAiis, WilkcH-Barre, 
H. >. Thomas, ^!nuicoke, I'a., 
Lewis hoiiKUTs. Hi Beilevne .•<treet. 
^cianton, I'a., Extcutors. 
T. II. Hutfhcji, Att'y. 
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Oamttum Fbos and Orphant^ Omit i MtiU 

January 13, 1891, two weeks. 
April «, 1891, two weeks. 
June 1, 1891, tw:o weeks. 
Iteptember 98, 1891, two weeka 
NoTflmber 10, 1891, two weeks. 



IVtai LUUfor Common Ptmu Made Up, 

December 8. 1800, for January Term, 189L 
ICarcb 8, 1891, for April Term. 
April 87. 1891, for June Term. 
August di. 1891. for September Term. 
October lA, 1891, for November Term. 



Argument Court MeeU. 

February 9, 1891, one week. 
MAy 4, 1891, one week. 
June 29, ld91jone week. 
October 26, 1891. one week. 
December 21, 1891, one week 



Aryiumenl LUtn Made f^p, 
Janaary 15, 1891, fur April Court. 



April 9, 1891, for May Court 
June 4, l891jfor June Ck»art. 
. October I, l891^or October Court. 
December 96, 1891, for December Court. 

Additional oases may be ordered on by 
prsBcipe of coansel, ten days notice thereof to 
be given to opposite party or counsel 



Court of Quarter Seeaione and Offer and 
Terminer MeetB, 



Janu^T 96, 1800, two weeks. 
April 90, 1891, two weeks. 
June 16, 1801, two wedEs. 
October 18, 1891. two weeka ' 
December 7, 1891, two weeks. 



Orand Jury Meeleand ConstcMea Make P* 
turns. 

January 5, 1801, for January Term. 
March 80, 1891, for April Tegan. 
May 25, 1801, l!or May Terra: 
B«ptembor 21, 1801, for October Term. 
November 16, 1801, for Decemlier Term. 
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one is active the other permissive ; in the one case the city is 
charged with doing that which caused the explosion ; in the 
other, with not doing what might have prevented it. If the 
plaintiffs intended to hold the city for such ji neglect of duty 
as is now asserted they ought to have directly declared for it. 
As the case stands they seek a recovery upon an entirely dif- 
ferent basis. Whether this could be cured by amendment we 
will not undertake to decide, because, passing by any obstacle 
to an amendment which may exist in the case, we are satisfied 
that the city is not liable for this accident upon the grounds 
which are now urged. 

Let it be assumed that there was sufficient evidence of 
constructive notice to the city authorities, that the dynamite 
in question was being stored and us^d upon the streets in the 
manner charged, what duty did the city owe to adjoining pro- 
perty owners to prevent it ? 

The plaintiffs' whole case is built upon the theory that 
the liability of the city in such a case as this is the same 
as it would be to a person who was injured while passing along 
the street where the explosion occurred. A glance at the 
declaration shows this, for the neglect of duty which is there 
laid as the inducement to the action and is simply that of the 
city to keep its streets *'in good, sufficient and safe condition 
so that the same might be at all times safely and conveniently 
used and travelled. by all good citizens." • There can be no 
doubt but that the use or storage of a large quantity of adan-- 
gerous explosive like dynamite' upon the streets of a city is 
such a menace to travd that the municipal authorities, after 
notice, would be bound, so .far as the travelling public is con- 
cerned,, to remove it under the duty which they owe to pro- 
vide a safe highway. If then the obligation to'adjoining pro- 
perty owners rested upon the same basis, the city would be 
clearly Hable for this accident. But the difficulty is that it 
does not. The municipal authorities of a city are charged 
with the duty of keeping its streets and highways in proper, 
repair and fff e from obstructions dangerous to travel, but 
this is in the first instance a strictly public duty, such that 
while its performance may be enforced by mandamus, (£x 
parte Commissioners, i Pears 144; Myers vs. Com'th, 1 10 Pa. 
217), no- one individually has a right to complain of this neg- 
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lect except he is specially injured thereby. A city must res- 
pond in damages to a person who by reason of such neglect is 
injured while using its streets, because — if for no other reason 
— he can point to a special injury ; but so far as an adjoining 
property owner is concerned he has in general no ground of 
complaint, that the duty has not been complied with, nor can 
he maintain an action for the consequent injury to his pro- 
perty. (Gold 7^s. Phila., 115 Pa. 184.) The city owes such 
property owners no especial duty with regard to keeping the 
street about his premises in good repair and free from obstruc- 
tions dangerous to travel, such as it does to the person who 
may be called to travel thereon. Its duty to him in this res- 
pect is simply the common one which it owes to all its citizens 
to carry out the functions of municipal government and for 
failure to perform any of these no action lies. If there be a 
liability therefore in a case of this kind it is to be sought for 
along other lines. The care and control of the streets has 
nothing whatever to dq with it. 

A careful consideration of the matter will show that the 
responsibility of the city is to be predicated, if at all« upon the 
fact that the dynamite in question was a public nuisance by 
being kept and used in the centre of a thickly populated por- 
tion of the community to the imminent danger of persons 
and property in that vicinity and regardless of whether or not 
it was upon the public highway. The city, if liable for it at 
all, was liable for it as a nuisance, and it had that character 
whether situated upon public or private property, because of 
the dahger. Was then the city bound to prevent its use and 
compel its removal ? Before directly answering this question 
it is to be noted that the parties who had the dynamite were 
not employes or servants of the city, but contractors indepen- 
dent of it. This point is conceded.' We do not have to deal, 
therefore, with positive acts directly chargeable upon the city, 
but merely with the failure of the municipal authorities to 
move in the matter. The nuisance' was not created by the 
city nor did it arise out of the city's negligence. Were the 
city authorities bound notwithstanding this to abate it ? 

Let us assume for the sake of argument that the defen- 
dant city was empowered under the law to declare that the 
use of this dynamite in the locality where it was being used 
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was a nuisance, it does not necessarily follow that the city is 
liable to an action for the failure to exercise that power. 
This is expressly decided in McDade vx. Chester, (117 Pa. 
414). The plaintiff in that case was injured by an explosion, 
while assisting in an attempt to put out a fire which had 
broken out in a manufactory of fire works. It was contended 
that this manufactory was per se a public nuisance which the 
.itiayor and councils, under the authority given them by law, 
were bound to suppress. But this view was not sustained and 
on the contrary it was held that the exercise of the power in- 
voked rested in the discretion of the municipal authorities to 
whom it was by statute intrusted and that the city was not 
liable for their failure to exercise it. So in Davis t^x. Montr 
gomery, (51 Ala. 139), a house was destroyed by fire caused by 
sparks from an engine on adjoining property which was by or- 
dinance a nuisance, which the cjty might have abated, but 
which after notice and request it neglected to abate, but it 
was held that the city was not liable. It is no answer to these 
cases to say that the nuisances there complained of were up- 
on private property, while in the present case the dynamite 
was being used upon ^the streets. Except as to the travelling 
public, the duty to abate a nuisance is no greater because it is 
upon the highway than if it were anywhere else. As we halve 
already seen, the duty if any arises out of the existence of the 
nuisance, and not out of the circumstance that it was located 
upon public or priVate property. It is a mistake to suppose 
that a city is liable for everything which may occur upon its 
streets and highway^. Take the case of a riot for instance ; it 
is familiar law, that except as prescribed by statute a city is 
not responsible for tne result of a riot in the streets which the 
authorities failed to suppress. It was somewhat .nmilarly de- 
cided in Morris^own vs, Fitzpatrick (94 Pa. 121) where a per- 
son was injured by a cannon which was being discharged upon 
the street by a crowd of disorderly persons, that the munici- 
pality was not responsible for the occurrence; The plaintiffs* 
case, therefore, as it seems to me, is brought down to this, that 
the municipal authorities, after notice, are bound to abate a pub- 
lic nuisance which exists any where within the limits of the city, 
if they have the power to do so, and for the failure to exercise 
any such power the city is liable i-n d images to any one who 
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is injured in person or property thereby. This is not the law. 
(2 DilL Mun. Corp. § 951.) In any such instance there may 
be a general duty upon th6 part oi the city government to 
act in the matter, but even if there is, its performance rests in 
the sound discretion of those with whom it is intrusted by the 
law. and for their failure to move the body of the citizens are 
not responsible. There is no occasion nor any just reason for 
extending the liability x>f cities, so as to embrace such a case 
as the present. The truth is that the city owed no duty to the 
plaintiff which they did not just as well owe to themselves. 
The owners of property adjoining the place where this 
dynamite was being usefd, were equally, as well able to protect 
themselves and their property from the danger, as was the 
city to protect them. Without the authority of an ordinance 
against it, the mayor, or his assistant the chief-of-police, would 
have moved to suppress it at their peril and could only have 
justified themselves if their authority was disputed by prov- 
ing the same as any individual citizen, that it was a public 
nuisance. (Fields vs, Stokley, 99 Pa. 306,) But aside from the 
question of a suppression by force'of )the use of thid dynamite 
by these contractors, an equally as effective remedy was open 
to kny one specially aggrieved thereby. The plaintiff had but 
to file a bill in equity and apply for a preliminary injunction 
to obtain prompt and complete relief from the danger in 
which they stood. With this remedy open to them what just 
cause of complaint have they against the City for the injuries 
received by their property ? If the danger was not sufficiently 
obvious to persons and property owners in the immediate 
neighborhood to call upon them to move in this way in their 
own behalf how can t-he city authorities be blami d or con- 
victed of negligence in the premises? It looks too much like 
an after thought to now seek to hold the city liable, for that 
against which they were equally as able to protect themselves 
in advance, as was the city. They suffer in a measure through 
their own neglect. We can not, therefore, in any aspect of the 
case discover any sound reason for holding the ciiy liable for 
the occurrence complained of. 
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LaPlume Borough vs. Gardner. 

{Cofftmon Pleas of Laekawanna County^ Nc, jiS^ April 

TertHt iSpi.) 

The Act of first of Jane, 1888, (P. L. 51), entitled: *'Aii Act to require the 
AneHon of the several townships within the Ckimmonwealth to assess all ^^ated 
lands in the connty in which the Mansion House is situated, where county lines 
divide a tract of land," is constitutionally defectiTe. While a uniform 
^nstem is desirable and shoald in every way be l>romoted, yet ev^en uniformity 
can only be brought about by laws which comply with the requirements of the 
^xmstitutiou. 

A. D. Dearly for plaintiff. 
H, M, Hannahy for defendant. 

CASE STATED. 

And now, February 13, A. D. 1891, it is agreed by and 
between the parties to the above suit, that the following 
case be stated for the opinion of the court, in the nature of 
a special verdict. 

I. — That the above named defendant, B. S. Gardner, is 
the owner of a tract of land of about two hundred and 
thirty acres, purchased by him at two different times. The 
first purchase of about one hundred and sixty acres was 
made in the year 1856. Of this tract a little more than 
one hundred acres was situated in the township of Benton, 
with the Mansion House in the township of Benton, and 
about fifty-eight acres in the township of Abington without 
buildings. The second purchase, which adjoined a part of 
the first, was made in the year 1867. It contained about 
seventy acres, was entirely in the township of Abington, 
and had a small dwelling house upon it. The whole tract, 
formed by the two pieces, was divided by a stream which 
formed the boundary line between the two townships. 

II. — That the two pieces of land so purchased by the 
defendant were intende'd to be used as a single farm, were 
purchased for that purpose, and have since been continu. 
ously used and occupied by the defendant as a farm.. The 
Mansion House which was upon the piece first purchased, is 
in the township of Benton, being about forty or fifty rods 
from the township line ; and this Mansion House has been 
the place of residence of the defendant and his family from 
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the time of purchase ; and the farm is now occupied and used 
as a farm for all ordinary farming purposes. 

III. — That in the year 1875, the defendant built a saw- 
mill on this farm, making the dam for the water-power in 
the stream forming the boundary line between the two 
townships as aforesaid ; about one-half of the dam. being -in 
each township, and the saw-mill being on the Benton side of 
the stream. In 1882, the defendant built a grist-mill at 
the same dam on the Abington side of the. stream, on the 
second tract purchased, and about the s^me time erected a 
tenant house for the use of the mill, hands, also, on the 
Abington side of the creek. . 

IV. — The defendant and his family are now carrying on 
the two mills aforesaid in connection with the farm. 

v.— That in the year 1885. the borough of LaPlume 
was erected out of a part of Abington township, including 
within its limits about ninety three acres of the defendants 
farm together with the grist-mill and the two tenant houses. 

VI. — That the borough council of the borough of La- 
Plume has assessed the defendant, B. S. Gardner, with 
ninety-three acres, almost the whole of it being unimproved 
land, in said borough, improved with a grist-mill and two 
tenant houses, being the mill and tensint houses above 
named. The total valuation in the borough is three thou- 
sand two hundred and fifty-three dollars ($3>253). 

VII. — That the authorities of Benton township have 
assessed the defendant with the part of his property lying 
in said township, and also with the part lying within La- 
Plume borough, the total valuation being four thousand 
three hundred and thirty-five dollars ($4,335)- 

VIII. — The tax assessed against said B. S. Gardner for 
borough purposes by said borough in the years 1889 and 
1890, amounting to six dollars and fifty cents ($6.50), is still 
unpaid. 

If the Court finds that under the state of facts above 
recited the lands and improvements of the defendant, B. S. 
Gardner, lying within the borough of LaPlume are legally 
assessable in said borough, and not in Benton township. 
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then judgment to be entered in favor of the plaintiff and 
against the defendant -for the sum of six dollars and fifty 
cents with the costs of this proceeding. 

But if the court be of opinion that the said lands and 
improvements of the defendant lying within LaPlume 
borough are legally assessable in the township of Benton, 
then judgment to be entered in favor of the defendant and 
against' the plaintiff for the costs of this proceeding. 

Either party to have the right to sue out a writ of error. 

And in addition to and correction of the facts above set 
forth it is agreed that the farm of the defendant above des- 
cribed is not situated wholly in the township of Benton and 
the borough of La Plume, but that it is situated in the fol- 
lowing municipal district: The largest portion of the 
farm is in the township of Benton ; the second largest part 
in the borough of LaPlume, another part is in the town* 
ship of North Abington, another part in the township of 
Clinton, in the county of Wyoming, and a small part thereof 
in the borough of Factoryville, in the county of Wyoming. 

plaintiff's brief. 

The authority to tax seated land in the township where 
the Mansion House was located, was conferred by the Act 
of Assembly ii July, 1842, §59, P. L., 331 Purd. Dig. p. 
1585,^1. 15. 

Sect. 59 of Act of II July, 1842, was repealed as to 
Luzerne county by Act 23 Feb. 1847, P-L., 133. 

The attempt was again made to authorize the assess- 
ment oi seated lands in the place where the Mansion House 
was located by Act i June, 1883, P. L., 51, Purd. Dig. 
1586. P.L. 25. 

But this act is clearly unconstitutional and has so been 
declared by Judge Rice, in In Re: Forty Fort, 4 Kulp 225. 

Hence all seated lands in Luzerne and Lackawanna 
counties must be assessed where located, irrespective of - the 
Mansion House, as provided by the said act of 1847, 23 
Feb.,P. L. 133. 

Archbald, p. J. We are convinced that the act of 
I June, 1883 (P* L- 5i)» "P^^^ which the defendant relies is 
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constitutionally defective. It has been so decided by the 
learned President Judge, of Luzerne (In Re : Forty Fort 
Borough, 4 Kulp, 225), and, however indirectly the question 
may have arisen in the case before him, we adopt the con- 
clusions, which he. there reached, being satisfied that they 
are correct. 

The act is clearly unconstitutional so fi^r as concerns 
township and borough lines (not conterminous with the 
lines of a county), because there is nothing in the title to 
suggest that lands divided by them are in any wise to be 
affected. The act is entitled, ' An act to require the asses- 
sors of the several townships within this commonwealth to 
assess all seated lands in the county in which the Mansion 
House is situated where county lines divide a tract of land/' 
The act, however, goes on to provide not only for cases 
which fall legitimately within this title, but also for a similar 
assessment of lands in the township or borough of the Man- 
sion House where the lines of such borough or township 
pass through them. This is not germane to the title, and 
therefore not lawfully a part of the statute. To put the 
act in harmony with the constitution the provisipn with 
regard to township and borough lines must be stricken out 
of it. 

Nor can we sustain the act upon the idea advanced by 
defendant's counsel, that if enforced as it stands it will 
bring this and certain other counties which in this respect 
are not in line with the rest of the state, into one uniform 
and consistent system. Uniformity may be desirable, and 
is no doubt in every way to be promoted. But we are not 
dealing now with a question of that kind, and even uni- 
formity can only be brought about by laws which, in other 
respects also, comply with the -equiremcnts of the consti- 
tution. 

In conformity with the stipulations of the parties, judg- 
ment is entered in favor of the plainfilT for the sum of six 
dollars and fifty cents ($6.50), with costs. 
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City of Scranton vs. Isaac C. Price, et al. 

{Common Pleas of Lackawanna County^ Nc, j/p, January 

Term, 1888.) 

RULE TO SHOW CAUSE WHY WRIT OF LEVARI FACIAS SHOULD 
NOT BE STAYED AT COST OF PLAINTIFF. 

An oiroer of a part of land deaciibwl In a writ whose deed for the eaiiie 
wti'* daiy acsorded, cannot be alft*cted b/ proceediogi which fall to name hfm In 
tlie lien, aetrs fo/cioB judgment or writ. 

The tbirty-eeventh eecCion of Act of 2S of May, 1874, (P. L S80) ni^et be 
f trictly comi>lied with Until a jud^^ent is opened, set aside or renewed it miis( be 
treated as yalid and ooocliuire of all matters which might have been pleaded in the 
action. 

Burns & Hitchcock, for plaintiff. 
A. D. Dean, for defendant. 

• Guns TER J. At the time the lien on which, the judgment 
in this case was obtained was filed, E. R. Parker, one of the 
parties on whose implication this rule was granted, was the 
owner of a part of the land described in the writ and his deed 
was duly recorded. Notwithstanding this, he was not named 
in the lien, scire facias judgment or writ, and he has never 
been included in any process, as is required by the 37th section 
of the Act of 23 May, 1874, P. L. 230. He is a stranger to 
the record and his rights cannot be affected by this proceed- 
ing and he therefore has no standing in court and as to him 
the'rule must be discharged. 

C. P. Davidson and H. A. Browning, two of the terre ten- 
ant defendants who join in ,th attack on the writ, were includ- 
ed in the process and judgment has been entered against them. 
The ground upon which the writ is attacked are alleged def- 
ects in the lien, irregularities in the proceedings, variances 
between the description of the property in the writ and the 
descriptions in the lien, and variances between the descrip- 
tion in the sheriff's advertisement and the descriptions in the 
writ. The judgment itself is not attacked. 

It is plain that under this rule we can not go back of the 
judgment uQtil it is opened, set aside or reversed, it must be 
treated as valid and conclusive of all matters which might 
have been pleaded in the action. Supply Co. vs. School Dis- 
trict, 4 Kulp, 335. It has not been paid, and the plaintiff is 
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entitled to an execution. The writ should follow the judge- 
ment and the advertisement should follow the writ. The writ 
follows the description of the property as given in the amended 
lien verbatim. This amendment was allowed before judgment 
was entered. It was not necessary for the City Solicitor to 
sign it. Its allowance by the Court was sufficient. 

We think the advertisement in the present case fairly de- 
scribes that portion of the property mentioned in the writ 
which the plaintiff proposed to sell. The defendants do not 
allege that their property is not advertised to full advantage 
nor do they show how they would be injured by a sale of the 
land as sub-divided. 

The rule is discharged. 



Rollins vs. Evans, et aL 

Common Pleas of Lackawanna County^ Nc. ^jy^ January 

Term, rSpo,) 

RULE TO OPEN JUDGMENT. 

The filling oat of a eommlisloD daiue in a note upon which jadgmant is 
•nttred is a material alteration snfflcient to avoid said note, if it is brought home 
to the plaintiff. 

If such alteration, however, was made after toe plaintiff gave the note up 
for collection, it may be legally presumed that, although not directly negativing 
the knowledge or consent of the plaintiff, that was what was Intended. 

In such a case fuU justice is accomplished by striking out that portion of the 
judgment and allowing the re«t of it to stand. 

Af. IV, Lowry, for rule. 

Tuston, /oknson, contra. 

It is hereby agreed by counsel for plaintiff and defen- 
dants, that the note upon which judgment was entered in the 
above stated case, and upon which execution issued, contained 
no attornev's commission clause of 5 per cent, at .the time of 
the execution and delivery thereof by the defendants, but 
that said clause was inserted by some person unknown to de- 
fendants and without their knowledge or consent ; and it is 
further admitted that said alteration was not done by the 
plaintiff in the above case, but after he had given the note up 
forcollection to his attorney. 
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Archbald p. J. The facts are agreed upon, and there be- 
ing nothing therefore in dispute we may dispose of the question 
raised by the rule, without the necessity of submitting any- 
thing to a jury. 

The filling out of the commission clause in the note up- 
^n which judgment was entered was no doubt a material 
alteration sufficient to avoid the note, if it was brought home 
to the plaintiff. The facts with regard to this however, as 
stated in the agreement of the parties, are that this ''altera^ 
tion was not done by the plaintiff » » » ^^t 
after he had given the note up for collection to his attorney." 
While this does not directly negative the knowledge or con- 
seift of the plaintiff, we think that is vi hat is intended. The 
alteration was. made after the note passed from the hands of 
the plaintiff to his attorney to be put in course of collection. 
The* subsequent change in the note is thus inferentially, at 
least, attributed to some one of the attorneys throug^h whose 
hands it passed. The client ought not to be made to suffer 
for the unwarranted acts of his attorney. The employment 
of the latter was merely to put the note in course of collec- 
tion. Doctoring up the note, so that it would carry an at- 
torney's commis*<ion, was entirely, outside of, a^nd beyond 
this, and we do not think the plaintiff can in justice be made 
responsible for it. When an attorney exceeds his authority 
the client may repudiate his act. While therefore it is to be 
confessed that the statement of facts is not as full and specific 
as we think it might and perhaps ought to haVe been made, 
there seems to be enough to relieve the plaintiff from respon- 
sibility for the alteration, and charge it upon the attorney. 
Full justice as it seems to us is accomplished by striking out 
this part of the judgment and allowing the rest bf it to stand. 

Ordered^ that the five per cent, commission clause in the 
note upon which judgment was. entered in this case, together 
with the attorney's commission of fifteen dollars taxed as part 
of the said judgmfent be stricken off, with leave to the pUin- 
tiff to proceed for the balance of said judgment. The rule to 
open said judgment being thereupon discharged, the plaintiff 
however, being required to pay all costs made in procuring 
and prosecuting said rule. 
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Callendar t/s. County, of Lackawanna. 

{Ih Court of Common Pleas of Lackawanna County, No, 2pr, 

fantMry term, i8gi.) 

CASE STATED. 

A witneai labpoBnaed to appear before a master and ylewera, ander the 
Act of June 2ad, 1887, (P. L. 30Q) is not entitled to -ompensation from the county. 
The remedj is against the party who subposoaed him. 

In proceedings under said Act three parties are directly concerned— the 
citiaena who petition for the condemnation of the road — the corpora ion whoee 
property is sought to be taken, and the county which is to pay the damages. 

The petitioners are the actors but as the proceeding is in rem s gainst the 
road, neither the company nor the county are defendants in the ordinary sense of 
that term. 

/ok,^ R, Jones, for plaintiff. 
L, A. Watres, for defendant. 

And now, December 6, 1889, it is hereby agreed by and be- 
tween the parties to the above suit, by their respective attorneys, 
that an amicable action of assumpsit be entered in said Court 
Wherein said Stephen Callender is plaintiff and The County 
of Lackawanna is defendant, the same as if a summons had 
been regularly issued and duly returned served upon the 
defendant, according to law, and that the following case be 
stated for the opinion of the Court in the nature of a special 
verdict, either party reserving the right to sue out a writ of 
error, or other writ, to the Supreme Court : 

I. That there was instituted in the Court of Quarter 
Sessions, of Lackawanna County, on the 3rd day of June, A. 
D., 1889 to No. 245. June Sessions, 1889. a certain proceeding 
entitled "In- Re: Petition to make the Carbondale and Provi- 
dence Turnpike and Plank road a public road, free from tolls 
and toll-gates," said petition having been signed by more than 
the acquired numl^er and drawn and filed under the pro- 
visions of the Act of Gene.ral Assembly of the Commonwealth 
of Pennsylvania, entitled "An Act authorizing the condemna- 
tion of turnpikes, roads or highways hertofore or hereafter con- 
structed, wholly or in part, in any County of this Common- 
wealth, for public use, free from tolls and toll-gates, and the as- 
sessment, upon the proper county, of the damages to which 
the owner or owners thereof may be entitled by a jury of 
viewers, duly appointed by the Court of ^Quarter Sessions 
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of the proper county and providin^^ for the maintainance of 
any such condemned turnpike, road or highway, by the 
proper city, township or district/' Approved the 2nd day of 
June, A. D.. 1887. (Phamplet Laws, 1887, page 306.) 

II. That the Court of Quarter Sessions of Lackawanna 
County duly appointed a master and "jury of view" in accord- 
ance with the pro\risions of said Act. which said master and 
jury were duly qualified and proceeded to hear the testimony 
of witnesses, including the testimony of the plaintiff for and 
against the condemnation of said turnpike, and the said jury' 
reported in favor of the condemnation of said turnpike, as- 
sessing the damages to the owner or owners thereof and 
against the County, of Lackawanna, at the sum of twelve thous- 
and(i2,ooo) dollars and their being no appeal therefrom, nor ex- 
ceptions filed thereto, said report was confirmed finally and a 
final decree was signed by the Court on 2nd day of De- 
cember, 1889. making said Carbondale and Providence Turn- 
pike and Plank road a public road, free from tolls and toll- 
gates, and ordering and directing the County of Lackawanna 
to pay said damages to the proper treasurer of said company 
and to pay the costs of said proceeding, which damages were 
paid to Charles Du Pont Breck, esq., treasurer of the com- 
pany, on the 5th day of December, 1889, by the County Com- 
missioners. 

III. That said plaintiff resides in the Borough of Blakely, 
in Siid.Lackawinni CDunty, a distance of seven miles by the 
m^st direct route, from the county seat of said county; that 
he w:a<( subpce^naed, on behalf of the petitioners, by an officer 
to attend. ths 'hearing in Haid case, at the City of Scranton, 
and did so attend durin; one day. was sworn, and examined 
and his testimony .was reduced to writing and filed with said 
report. 

IV. That said petitioners, by their counsel, filed a bill 
of costs, on the 2Sth diy ol October, 1889, in the Clerk of the 
Court's office, in which appears inter alia the name of Stephen 
Callender, said plaintiff, one day's attendance at hearing and 
sevin miles tri/el, $1.42. The said . bill of costs was duly 
certified to the County Com.Tiissionsrs of said county, but 
they refused to draw their warrintin favor of saicl plaintiff. 
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alleging that the witnesses were not entitled to any compensa- 
tion. 

V. If the Court shall be of the opinion that the plain- 
tiff IS entitled to compensation from the said county under 
said Act of Assembly, or under the provisions of any other 
Act of Assem1>ly, then judgment to be entered in favor of 
said plaintiff for the sum of one dollar and forty cents, biit 
if not, then judgment to be entered for the defendant. The 
costs to follow judgment. 

Archbald, p. J. The quesi.on presented by this case 
stated is not whether the plaintiff in attending as a witness at 
the hearing before the master and viewers was attending at court 
within the meaning of the statutes, providing for the compensa- 
tion of witnesses. (Act 22 February, 182 1, §13, as amended by 
Act 23, 1889, P. L. 8.) If that were all that we were called upon 
to decide, it would probably not be difficult both upon reason 
and authority *:o sustain the plaintiff's claim. (Wadlihger on 
Costr, pp. 331, 332. Cox. vs, Skeen, 2 Chest, 387, Penn*a R. R. 
vs. Keiffer, 22 Pa., 356.) But the controversy goes deeper than 
that. It is not whether the plaintiff is entitled to compensa- 
tion as a witness, but whether he can demand such compensa- 
tion from the defendant county. 

The proceedings in which the plaintiff was subpoenaed as a 
witness are peculiar and statutory, and we must look to the 
statute for our guide. (Act 2 June, 1887, P. L. 306.) The act 
provides for the condemnation in favor of the public of turn- 
pike roads, so as to make them open for travel, free from tolls. 
The proceedings are instituted by a petition of resident tax- 
payers, to the Court of Quarter Sessions of the.proper county. 
Upon this a jury of view consisting of five reputable citizens of 
the county, are appointed to consider the advisibility of con- 
demning the road, and to assess the damage^ — so called — to 
be paid to the turnpike company, in case the road is condemn- 
ed. A master appointed by the court, supervises the hearing 
before the viewers, and a stenographer records the testi- 
mony taken and the proceedings there had. If the jury report in 
favor of taking the road« the statute provides that the damages 
for the taking shall be paid by the county in which the road 
is situated. The report of the jury upon the advisibility .of 
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taking the road is conclusive if no exceptions be filed, but on 

the question of damages an appeal to the Court of Common 
Pleas is provided for, where an issue is to be directed and the 
case tried ''according to the course of common law as regulat. 
ed by existing statutes." This appeal may be taken by the 
corporation owning the road, by the County Commissioners, or 
by the petitioners. After a verdict upon the issue and judg- 
ment thereon, if no review of the trial by the Supreme Court 
is sought for, the record is remitted to the quarter sessions for 
further and final action. This is a brief outline of the statate 
showing the general purpose of it, and the manner of proceed- 
ing under it. 

It will be noticed, that there are three parties directly 
concerned in every ca^e which is instituted under this statute, 
the citizens who petition for the condemnation of the road, 
the corporation whose property is sought to be taken, and the 
county which is to pay the damages. The petitioners are the 
actors, but as the proceeding is in rem against the road, 
neither th^ turnpike company nor the county ate defendants 
in the ordinary sense of that term. The company are sup- 
posed to resist the taking of the road, and have to contend of 
course, for the payment of the full value of the road if it is 

taken ; the county is drawn into at least a nominal opposition 
to the other two parties upon one or the other of these two 
points. But neither the company nor the county stand in the 
position of denying to the petitioners that of which, if the 
latter are successful in the case, they are shown to have been 
entitled from the beginning as of right. There is no claim 
therefore upon either of them to pay the costs of the petit i- 
tioners, such as in the case of an ordinary defendant who is 
cast in the defense which he has endeavored to interpose to 
the plaintiff's action. The turnpike company who are en- 
titled to receive full compensation for their road if it is con- 
demned, cannot be called upon to forego any part of that 
which they receive for their property in payment of the costs 
of the proceeding for which they are in no wise responsible. 
Nor is the county which is compelled to take and pay for 
the road to be laid under any greater burden than that which 
the statute expressly puts upon it. This then brings us back 
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to the statute to see what if anything it has prescribed with re- 
gard to the costs. 

The only reference, found in the statute to the subject 
of costs, appears in the fourth and ninth sections. It is pro- 
vided in the former, that ''every juryman serving on any such 
jury of view shall be allowed the sum of two dollars and fifty 
cents for each day necessarily employed thereon, and the 
muster's compensation shall be -fixed by the court, and war- 
rants shall be drawn by the County Commissioners of the 
proper county on the treasurer of their county for the pay- 
ment of the amounts to which such juryman and master shall 
be entitled under this act, as well as the stenographer whom 
the court shall appoint." This provides in short that the 
county shall pay the juryman, the master, and the steno- 
grapher. No other parties, whether officers of the law or 
witnesses, can base any claim for compensation upon this sec- 
tion of the act. 

But it i-H contended that the Court of Quarter Sessions is 
authorized under the ninth section to make such order in rela- 
tion to the costs as to such court shall appear just, and that this 
is sufficient warrant for imposingthe payment of the costs of the 
proceeding upon the county, as was done in the case in which 
the plaintiff was a witness. A careful reading of the act will 
however show that the costs referred to in the ninth 
section are the costs incurred upon appeal to the 
common pleas from the assessment of damages made by the 
jury of view. The whole of this section is taken up with the 
steps necessary to be followed in making an appeal of this 
kind, and it closes with the provision that "after verdict such 
order shall be made in relation to the costs as to the court 
shall appear just." It is manifest from the connection, that 

the costs there referred to are the costs upon the appeal and 
trial in the Common Pleas. . Whether they are to be disposed 
of by the order of that court pr'of the Court of Quarter Ses- 
sions we do not need to consider. Having regard to the 
party by whom the appeal is taken and the success or failure 
attending it as it may be just that the costs incurred upon 
the appeal should in one case be paid by one party and in an- 
other by another, and it is, no/- doubt, to meet fhe varying 
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circumstances of different cases, that this provision was in- 
serted in the law. It has no relation in our judgment to the 
costs of the condemnation proceedings proper, in the Court 
of Quarter Sessions.' 

But it may be urged that in the section just proceeding 
th^ eighth. It is provided that after a verdict and judgment 
upon the issue in the Common Pleas the record is to be re- 
mitted to the Quarter Sessions, and that if the costs spoken of 
in the ninth section had reference to the costs upon the issue 
they would be mentioned in the eight section and not in the 
ninth which succeeds it. This no doubt would be the order- 
ly way in which we should expect the matter to appear But 
we can lay but little stress upon the circumstance that it 
does not. In the same manner we should expect that the 

conditions upon which an appeal is to be taken would be 
stated in the statute before those provisions which direct the 
case to be remitted to the Quarter Sessions after the appeal 
has been disposed of. But such is not the arrangement of 
the statute. The eight section finishes up the proceedings 
upon the sippeal, while it is not till the ninth section that the 
conditions on which art appeal can be tsfken are given. 

We cannot enlarge the statute, nor import into it what is 
not there, except the little that may arise out of its provisions 
by necessary implication. We must take it as it stands. If no 
disposition is made of the general costs^ncurred in the pro- 
ceedings, each party must pay his own. We certainly cannot 
impose them upon the county, without something more 
specific than is to be found written in the law. While the 
plaintiff in the present case, it is true, is able to point to an 
orderdf the quarter sessions directing the County of Lacka- 
wanna to pay the costs of the case in which he was a witness, 

yet if that court was without juridiction to make such order, 
as we think it was ; the order was without effect and imposed 
no liability upon the county. The validity and effect of that 
order, however, is not directly the issue here. The question 
submitted to us is whether the plaintiff is entitled to compen- 
sation as a witness from the defendant county, under the act 
of assembly specifically referred to, or under any other act. 
We are of the opinion that he is not. This is not to say, that 
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he is not entitled to any compensation for his attendance as a 
witness. But he must look for it to the parties who subpoe- 
naed him — in this case, the petitioners — and not to the 
county. This may not be as convenient as if the county were 
liable. But we are not responsible for the law, nor for the in- 
coveniences which may arise under it. We can only inter, 
pret and apply it. 

Let judgment be entered, upon the case stated for the de- 
fendant. 



Phillips vs. Epp, // a/. 

{In Court of Coittmon Pleas of Lackawanna County, No. 1112^ 

September Term, i8go.) 

RULE FOR JUDGMENT FQR WANT OF SUFFICIENT AFFIDAVIT 

OF DEFENSE. 

It is 00 defence to a landlord's claim for rent, that the store whieh defendant 
occupied, was so damaged by fire, that they wero unable to do business therein 
and chat the landlord made no effort to restore the premises to such a condition 
that they could do sa 

Thi«aasunies that he was bound to repair after the fire, yet the law implies no 
such dncy, unless directly imposed upon him by the lease. 

The general rule is that where tbe^e i% a lease of the whole property destroyed 
tbs tenant if not protected by a conyenant on the part of the landlord to rebuild, 
or by a provisinn that the term shall end and rent oeas?, must pay the rent, even 
though the building he expected to occupy, goes up in smoke. 

A lessee, however^ may be released in such a ease from the payment of rent 
without any agreement upon the subject if the premises leaded be but a part of the 
whole building 

H, M. Streeter, for plaintiff. 

A, Bauman, for defendant. 

AkCHBALD, p. J, Neither the original nor the. supple, 
mental affidavit discloses any defense to the plaintiff's action. 
By the conditions of the lease, the whole rent for the unexpired 
term becomes due upon the removal of their goods by the 
lessees. That the defendants did remove their goods from the 
premises is asserted and not denied. If this waa merely a 
temporary removal enforced by a fire upon the f)remises, a 
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different question from what we have now to deal with would 
no doubt be presented. But such is not the case. The re- 
moval it is evident was not temporary but permanent. The 
defendants attempt to justify this upon the plea, that the 
store which they occupied was sq damaged by the fire referred 
to that they were unable to do business therein, and that 
the plaintiff made no effort to restore the premises to such a 
condition, that they could do so. This assumes that the land- 
lord was bound to repair after the fire, but no such duty is di- 
rectly imposed upon^ him by the lease, and the law implies 
none. Without this it is certainly no defense to the present 
action, that the premises have been made untenantable by the 
casualty of fire. If the building in which the store room in 
question was situated had been entirely destroyed, the defen- 
dants would have been relieved from payment of the rent by 

the express stipulation of the lease. This result mi^ht also have 
followed without any agreement upon the subject the 
premises leased being but a part of the whole building. 
(Graves vs. Berdan, 26 N. Y., 498.) But the general rule as is 
well-known is that where there is a lease of the whole property 
destroyed, the tenant, if not protected by a covenant- or the 
part of the landlord to rebuild, or by a provision such as we 

find here, th it the term shall end and rent cease, must pay 
the rent, even though the building which he expected to oc- 
cupy goes up in smoke. (Morgan vs. Lambert, 3 Pa., 44.* 
Bussman vs, Gunstcr, 72 Pa., 285.) This result is not changed 
by the circumstance. That the tenant in. his covenant to re- 
pair has specially expected unavoidable casualties. This does 
not touch the liability of the tenant for the rent. (Weigall vs, 
Watres, 6 Term 488.) It merely relieves him from the duty 
of restoring the premises in case of fire or other casualty, 
which without this exception he would, under his covenant to 
repair, be bound to do.) (Hoyt vs Holt, 91 Pa., 88.) It is 
true that this may force the tenant to repair after a fire, not- 
withstanding that he is relieved by his lease from the direct 
obligation of doing so; for otherwise he will be compelled to 
pay the rent without having any beneficial enjoyment of the 
premises. But notwithstanding that this result may follow, we 
do not see how under the decisions we can relieve a party so 
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Situated from obligation for the rent which he has stipulated 
to pay. It is easy to provide in advance against liability of this 
knd, by a special provision inserted in the lease, and jf tenants 
are content to take the terms which are put upon them by 
their landlords, they have no one but th.rmselves to blame. 

As to the further suggestion in the affidavit, that the 
premises have been leased to other parties, it is made in such 
vague and indefinite terms, that the defendants evidently do 
not seriously rely upon it as a defense to the plaintiff's claim. 
Taking it as it stands it certainly is not sufficient to prevent 
judgment. 

The rule for judgment is made absolute. 



LOWRY vs. EVANS ei al. 
{Jn Court of Common Pleas of Lickaw%nna County, No. Tj6y 

September Term, i8go. 

EXCEPTIONS TO REPORT OF AUDITOR. 

4. landlord whosa teaant*s goods are levied upoa by the sheriff can only 
claim the anoaat of reas daa at the tims of the levy, nosvrithtcaadm; a claase iu 
the lease to cue effd^c, "tha& should the lejses re nove his goods from the premisoi 
or ia any mauoer attempt to vacate the premises daring the said term, theu and 
in that case the whole reot for the uaezpired part of the ie^m shall at once become 
due and collectable by distress or otherwise.'* 

While it may b^ trae that the tenant had no possession of the premises from 
the time of the levy, yet he can not be held to have Tacate 1 them until the day of 
the sale. 

The statate only gives the landlord the rent which is dne at the time of the 
levy. His claim upon the proaeedi of the sale is merely a substitute for his right 
of distress and be is only entitled, therefore, to that for which he had a right to 
distrain when the sheriff seized the property. 

The vacating of the premises by the tenant was if it followed immediately 
npoo the makmg of the levy, necessarily snbseqnent to it, and the advance rent 
which thereupon became dne by the terms of the leaf e could not disturb the rights 
of the execution creditor which had already attached the moment the levy was 
made. It was subsequently accruing rent for which the landlord had no right of 
distress when the goods were seized. 

G, M, Watson, for plaintiff. 

Archbald, p. J. The only questions before us are those 
raised by the exceptions of A. E. Burr, landlord, and of these 
only the 3rd, 4th and 5th, all involving the same point are 
pressed. The landlord claims for a years rent, the full 
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amount in aoy event given him by the statute, by virtue of 
a clause in the lease which reads as follows : 

** And it is farther a^j^reed tbat should said lessee remove bis goods from the 
premiM^ or in any manner attempt to vacate the premises daring the said term, 
tiien in th'f t casa ch3 whole rant for cbe uaexpirej part of the term shall at once 
become due and collectable by distress or otherwise." 

The contention is that when the sheriff levied upon the 
tenant's goods and closed and took possession of his store, the 
tenant vacated the premi->es and the rent became thereupon 
due fof the whole of the unexpired term. But it does not 
seem to us, that this can be sustained either upon the facts or 
the law. As to the former, the auditor has indeed found that, 
"A. B. Evans,*' the tenant and the defendant in the execu- 
tion, "has had no possession of the premises leased from A. 
E. Burr," the landlord, "sines the levy on the 14th of June 
1890,*' but this does not go the length of saying that he vacated 
the premises upon that day. If it is, to be so construed it 
runs counter to the evidence reported by the auditor and 
must be corrected. Evans himself says in his testimony that 
he had not had possession since the Sale, and thti admissions 
of the parties made before the auditor, as they appear on his 
notes, are that "the lesses vacated the premises the day of the 
saUy It is true, it is further admitted "that Evans and (his 
partner) Jacobs have had no possession. since (the) levy," but 
patting these all together, we see nothing more in them than 
this, that while the tenant may have been excluded from the 
possession of the premises from the date of the levy, he did 
not vacate the store until the day of the sale. Upon this 
view of the facts the landlord has nothing on which to base 
his present claim, because it is indisputably established that 
his rights are to be determined by the condition of things as 
they existed at the time of the levy. For rent accruing after- 
wards he can not come in up jn the proceeds of the sheriff's 
sale, (Cascw. Davis, 15 Pa., 80, Leaning's Appeal, 5 W.N. C, 
221). and if the tenant did not vacate as the evidence shows 
that he did n >t until the day of the sale the rent now claimed 
did not accrue until then and is not payable out of this fund. 
This view of the cas? disposes of the whole matter at issue, 
but that we may not seemed to have passed anything by we 
will further say, that even if the tenant had vacated the 
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premises as soon as a levy was made upon his stock of store 
goods, we still do not think the landlord could sustain his 
present claim. The statute only gives him the rent which is 
due when the levy is made. His claim upon the proceeds of 
tire sale is merely a substitute for his right of distress, and he 
is only entitled therefore to that for which he had a right to 
distrain when the sheriff seized the property. Now it is clear, 
in the present instance that Dr.' Burr when the sheriff made 
his levy had nb right of distress as to the rent now claimed for 
it was not then due him. The vacating of the premises by 
the tenant even if it followed immediately upon the making 
of the levy was necessarily subsequent to it, and the advance 
rent which thereupon became due by terms of the lease could 
not disturb the rights of the execution creditor which has al- 
ready attached the moment the levy was made. It was sub- 
sequent accruing rent for which the landlord had no right to 
distres's when the goods were seized. It follows therefore that 
it can not in any aspect of the case come in upon this fund. 

The exceptions are dismissed, and the report of the auditor 
confirmed, distribution to be made as therein set forth except 
that there is now awarded to the judgment of Eugene A. 
Taylor w. A. B. Evans etal^ No. 437, January term, 1890. the 
sum of three hundred and twenty-six dollars and thirty 
($326.30) cents with two dollars costs (entry fee $1.25, fi. fa. 60 
sat. fee I S,) and to the judgment of R. S. Lowry vs. A.. B. 
Evans No. 136, Septeniber term, 1890, the sum of six hundred 
and fifty two dollars and eighty-seven ($652.87) cents, and 
further if any interest has been earned since the money was 
paid into court, each claimant is entitled to a proportion- 
ate part thereof. 



Whitmore vs. Dwelling House Insurance Company. 

(/« Court of Common Pleas of Lackawanna County^ No. pj, 

November Term, 1888,) 

RULE TO SHOW CAUSE WHY THE VERDICT OF THE JURY 
SHOULD NOT BE SET ASIDE AND A NEW TRIAL GRANTED. 
The defendant company maintained that it was not liable in an action 
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broujebt against it, becanm the plaintiff violated the oonditioni of the 4icj. 
which provided thit the policy shall be void "if the interest of the insared be other 
than unconditional and sole ownership, free from all Hens whatever; or if the f ab- 
ject of insurance be a building ou ground not owned by the insured in fee simple** 
and that ''in case of los-i, or damage, under the policy the insured e * « 
within thirty days after the loss or damage by fire or ligbtnii^ shall render a 
statement to this company, signed and sworn to by said insured as to the time and 
origin of the loss by fire or lightning; the interest of the insared and all others in 
the property; the cash value of each item thereof and the amount of loss thereon ; 
all incumbrances thereon" etc., and that "no suit or action on this policy, for the 
recovery of any claim, shall be sustainable in any Court, of law or equity until 
after full compliance by the inbured with all the forgoing requirements.". 

The undisputed testimony showed that the property covered by the policy — 
consisting of a house and contents— was completely destroyed by fire and that the 
insured immediately gave notice of the loss to the agent of the compimy who noti- 
fied the company thereof in writing. The defendant company alleged, as a defense ' 
to a recovery on the policy ; first that the insured was not the "sole and uncondi- 
tional owner" of the building and was not the "owner in fee simple" cf the ground 
on which the budding stood ; second that he did not, "nithin.thirty days after the 
loss," render to the company a sworn statement as required by the provisions of 
the policy. 

As to the question of ownership the defendant adduced evidence toshow that 
the insured was at one time a tenant in common with two brothers, of the land on 
which the building stood and that he admitted after the fire that one of the 
brothers was still interpsted in the land. This was denied on the part of the plain- 
tiff who offered evidence showing tbat.the brothers, by mutual consent, allotted 
the ground on which the building stoo<1, out of a larger tract, to the plaintiff and 
that he erected the building thereon at his own expense. 

Held J that the question of ownership under the evidence was one of fact for the 
jury. As to the requiring of proofs of loss to be rendered to the company within 
thirty days after the loss by tire the plaintiff gave evidence that he prepared the 
-same, enclosed them within an envelope, directed tham to the defendant, stamped 
them and droppad them into the postofiioe. On part of the defendant the super- 
intendent testified that ne had charge of the mail matters of the defendant during 
the period when the proofs of loss should have been received and that ino such state- 
ment as was testified to on behalf of the plaintiff was received by the defendant. 

Heldf that the question as to whether or not the defendant ever received the 
Rtatemv^nt was {iroperly submitted and that it was a question for the jury. 

"If a letter is sent by the post, it is presumed, from the known course in 
that department of the public service, that it reached its destination at the regular 
time, and was receiv«)d by the person to whom it was addressed, if living at the 
place aud uKually receiving letterst there." (Greenleaf on Evidence, 340.) 

While there is no presumption of law that a letter, mailed to one at the 
plAoe he usually receives his letter^i, was received by him, yet a strong prob^kbflity 
of its receipt may arise. (James vs. Hughes, 8 P. F. Smith, 22i9.) Letters properly 
directed and duly milled are sutflcient evi lenc^e of notice of the dishonor of bills 
or non-^<ayment of negotiable notes. This rule is restricted to commercial paper," 
(77 Pa., 34.) 

The depositing of a letter properly addressed with the postage prepaid in the 
post-office is prima /acte evidence that the persons to whom it was addressed re- 
ceived it." (115 Pa.. 53».) 

/o/in F. Scragg and E, N, Willard^ for plaintiff. 
W, W. Watson^ for defendant. 
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GuNSTER, J. The policy upon which this action is founded 
contains among others the provision that it shall be void **if 
the interest of the insured be other than unconditional and 
sole ownership, free from all liens whatever; or if the subject 
of insurance be a building on ground not owned by the insured 
in fee simple,'* and "that in case of loss or damage, under this 
policy, the insured * * * within thirty days after 
the loss or damage by fire or lightning shall render a state- 
ment to this company, signed and sworn to by said insured, 
stating^the knowledge of the insured as to the time and origin 
of the loss by fire or lightning; the interest of the insured and 
of all others in the property; the cash value of each item 
thereof, and -the amount of loss thereon; all incumbrances 
thereon;" etc., and that "no suit or action on this policy, for 
the recovery of any claim, shall be sustainable in any court' 
of law or equity until after full compliance by the insured 
with all the foregoing requirements," etc. 

It appears from the undisputed testimony, that on the 
15th of April, 1888, of the property covered by the poMcy, a 
house, insured for $700, and the contents of the house, insur- 
ed for $300, were entirely destroyed by fire, arid that the in- 
sured immediately gave notice of the loss to the agent of the 
company at Carbondale, who notified the company thereof in 
writing. There is no dispute about the value of the property, 
but the company allege in defense that the insured whs not the 
sole and unconditional owner of the building, and was not the 
owner in fee simple of the ground upon which the building 
sropd and that he did not, within thirty days after the loss, 
render to the company a sworn statement as required by the 
provisions of the policy above quoted. 

I. As to the question of ownership there was evidence 
on part of the defendant that the insured was at one time a 
tenant in common, with two brothers, of the land on which 
the building stood, and that he admitted after the fire that 
one of the brothers was .••till interested in the land, while on 
part of the plaintiff there was evidence that the three brothers, 
by mutual consen*, allotted the ground on which the building 
stood, out of a larger tract, to the plaintiff, and that he erected 
the building thereon at his own expense. The question of 
ovvn-ership under the evidence was one of fact for the jury 
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and they found in favor of the plaintiff. In view of the ver- 
dict it is not necessary to discuss the question whether or not 
a tenant in common who erects a building ac his own expense 
is such an owner as is contemplated by the terms of the policy 
before us. 

2. A more vital question, it seems to me, is raised under 
the evidence in the case, by the provision of the policy requir- 
ing proofs of loss to be rendered to the company within thirty 
days after the loss by fire. The only evidence that the plain- 
tiff rendered any statement to the company is the evidence 
that he prepared the same, enclosed it within an envelope di- 
rected to the company at Boston, Mass., stamped the same 
and^dropped it into the postoffice at Carbondale within ten 
days after the fire. On part of the defendant, the supcrinten^- 
dant of the company testified that from April 15, 1888, until 
June 9, 1888, he had charge of the mail matters of the com- 
pany at Boston; that he was in the office every day during 
that time, and that he received and opened every letter and 
communication by mail which came to the ofifice, and that no 
such statement as was testified to on, behalf of the plaintiff 
was ever received by the company. Counsel for the defendant 
contends, as he contended on the trial, that inasmuch as the 
reception by the company of plaintiff's alleged statement of 
loss, is positively denied under oath by the person who had 
sole charge of the company's mail, there ought to be evidence 
that the company had received the statement, in addition to 
the evidence that it had been properly addressed und mailed, 
and that as there was no such additional evidence, the ques- 
tion whether or not the company had ever received the state- 
ment; ou^ht not have been submitted to the jury. An ex- 
amination of the authoritie^i satisfies us that the question was 
propt-Fly submitted and that it was a question for the jury. 
Mr. Green leaf lays down the rule as follows: "If a letter is 
sent by the post, it is presumed, from the known course in 
that ( epartment of the public service, that it reached its des- 
tination at the regular time, and was received by the person to 
whom it was addressed, if living at the place, and usually re- 
ceiving letters there." Greenleaf on Evidence, §40. Sub- 
stantially the same rule is laid down in Best on Evidence, §403 
and Taylor on Evidence, §179. Mr. Best cites the case of 
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Bank vs, McMani^le, 69 Pa., 156, as being contrary to the rule 
given in his text, but an examination of the .facts of that case 
shows that the letter, instead of being mailed directly to the 
cashier of the bank for whom it was intended, was enclosed in 
a registered envelope and directed to the postmaster at the 
place where the bank was located. In deciding the case 
Williams, J., says: "Was proof that the money was enclosed 

bv the postmaster at in an envelope directed to 

the cashier of the bank at Bellefonte and there enclosed in a 
registered envelope directed to the postmaster of Bellefonte, 
and deposited in the mail bag for that place*, sufficient evi- 
dence to justify the jury in 6nding that the bank had received 
it^ There is no presumption of law that a letter, mailed to 
one at the place he usually receives his letters, was received 
by him. A strong probability of the receipt may arise, as was 
said in Tanner vs. Hughes, 3 P. F. Smith, 289, and the fact of 
the deposit in the mail bag in connection with other circum- 
stances, may be sufficient to warrant the court in referring the 
question of its receipt to the determination of the jury * 
* * If the letter enclosing the money had been mailed 
directly to the cashier, the jury might possibly have been war- 
ranted in finding that it was received by the bank." 

In Tanner vs. Hughes, 53 P., 289, it was held to be error 
to instruct the jury that the /aw presumes a note mailed to 
a person at a place wh<^re he usually receives his letters and 
transacts his business, was received by him by due course of 
mail. Agnew, J., in rendering the opinion, says : **A strong 
probability of its receipt may arise, and as a fact, in connec- 
tion with the other circumstances, it was right to refer it to 
the jury. But in their hands it became not a U^a/ presump- 
tion binding on them as a rule of law but only a natural 
probability, as it is termed ; that is an inference of fact rf the 
probability of the actual receipt, by the mail, of the letter con- 
taining the note, arising from all the circumstances in the 
evidence." He criticises the generality of the language of the 
statement of Mr. Greenleaf in his treatise and says that the 
authorities cited by him all refer to notice of the dishonor of 
bills or non-payment of notes. 

The strongest case in support of defendants position 
which I have been able to find is that of Kenny vs, Altvater, 
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jj Pa., 34, in which Mecur, J., says: "Letters properly directed 
and duly mailed are sufficient evidence of notice of the dis- 
honor of bills or non-payment of negotiable notes. This rule 
is restricted to commercial paper.*' The question in the case 
was whether the defendant Kenny had received notice of the 
dissolution of the firm of which the plaintiff had been a 
member. The onlv evidence of such notice was that a letter 
written to him that the firm was dissolved was sent to him and 
had never been returned through the dead letter office or 
answered. The court below was requested to instruct the jury 
in one of the points submitted," that proof of notice sent by 
mail is not sufficient, without proof that the same was received 
by the defendant. "The court refused the point but left it 
as a question of fact for the jury to find from all the evidence 
in the cause bearing upon this branch of the case. The 
Supreme Court in reviewing the case say: *'The answer was 
not specific. It was calculated to divert the attention of the 
jury from the only form of notice of which there was any 
substantial proof. In not affirming this part of the point, the 
court erred, and to that extent the assignment is sustained.'* 
It is to be observed of this case that Mr. Justice Sharswood 
discented from the point as to notice of di solution though 
the grounds of dissent are not given in the report of the cise. 
If this were the latest decision of our Supreme Court it might 
be conclusive on the point under consideration but our atten- 
tion has been called to two later cases which have direct 
bearing. 

In Susquehanna Mutual Fire Insurance Co., vs, Tunkhan- 
nock Toy Co., 97 Pa. 424, it was held where a policy of fire in- 
surance contains a provision, that persons sustaining loss shall 
forthwith give notice of said loss to the secretary of the com- 
pany, and shall subsequently within a given time deliver to 
the secretary a particular account of such loss, the sending of 
the preliminary notice of loss by mail^ properly addressed, is 
prima facie evidence of service of such notice. Justice Trun- 
key who delivered ihe opinion pyts the case on the same 
ground as that of notice of dishonor of bills or non-payment of 
notes, though he distinctly says that such evidence is only 
prima facie diX\d not conclusive as in the case of commercial 
paper. Six years later in Folsom vs. Cook, 115 Pa. 539, the same 
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learned justice, in rendering the opinion of" the court, says: 
"The depositing a letter properly addressed with the postage 
prepaid in the postoffice is prima facie evidence that the per- 
son to whom it was addressed received it," and cites Briggs vs, 
Hervey, 130 Mass., 186, as authority. It is true that the 
question of the admissibility of evidence of the mailing of a 
letter was not directly before the court, because the evidence 
was admitted without objection or exception, but the instruc- 
tions of the court below to the jury as to the effect of mailing 
the letter, which was assigned for error raised the question in- 
directly. And Briggs vs. Hervey cites Huntley vs. Whittier, 
ro5 Mass., 39c, which in turn cites Callan vs. Gaylord. 3 Watts, 
321, in which Chief Justice Gibson with his usual terseness says: 
"The fact that the letter was put into the postoffice, raised a 
natural presumption, founded in common experience, that it 
reached its destination by the regular operations of the mail." 
Whatever may be the reasons given for the decision in Sus- 
.quehanna Mutual Fire Insurance Co. vs. Tunkhannock Toy 
Co., supra^ the decision itself as well as that in Folsom vs. 
Cook, supra, is in line not only with Callaa vs. Gaylord and the 
other Pennsylvania cases,w!th the single exception of Kenny vs. 
Atherton, but also in line with the text books and the deci- 
sions of our sister states. Perhaps some confusion of ideas 
is caused by not bearing in mind the distinction between 
conclusive presumption of law and what is sometimes called a 
presumption of fact. I think the rule fairly deducible from 
the decision to be that, except in cases of commercial 
paper, in which the mail is considered the legal place of de- 
posit of notice, and those cases in which the parties by their 
acts or agreement have made the mail the vehicle of those 
communications, there is no ronclusive presumption of law, 
that a letter properly addressed and mailed to a party, was re- 
ceived by him, but that the depositing of a letter properly ad- 
dressed with postage prepaid in the post office is evidence 
from which a jury may infer the fact, that the person to whom 
it wa«« addressed received it. In some of the cases this infer- 
ence is called a presumption, and in some of them the evidence 
from which the fact is to be inferred is c^XX^d prima facie evi- 
dence of the fact, and in some of them both expressions are 
used to convey the same idea. As was said by Gray, J., in 
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Huntley vs. Whittier, 105 Mass., 391, "the presumption so aria, 
ing is not a conclusive presumption of law, but a mere infer- 
ence of fact, founded on the probability that the officers of the 
government will do their dirty, and the usual course of bust, 
ness; and when it is opposed by evidence that the letter wad 
never received, must be weighed, with all the other circtim. 
stances of the case, by the jury, in determining the question 
of whether the letter was actually received or not: and the 
burden of proving its receipt remains throughout upon the 
party who asserts it." See also Austin vs. Holland, 69 N. Y. 571 
McCoy vs. City of New York, 46 Hun. 268; Commonwealth Ins. 
Co. vs. Morminger, 18 Ind. 352; Starr vs. Torrey, 2 Zabriskie 
190; Rosenthal vs. Walker, iii U. S. 185. 

In the case last cited, Rosenthal vs. Walker, the court held 
that the rule is well settled that if a letter properly directed 
is proved to have been either put into the postoffice or de- 
livered to the postman, it is presumed, from the known course 
of business in the postoffice department, that it reached its 
destination at the regular time, and was Received by the person 
to whom it was addressed, and the c^se expressly decides 
that the presumption that a letter was ;received is based on 
such consideration, that it is perfectly clear that it applies 
without regard to the contents of the letter. This seems to be a 
loorical conclusion. The rule rests on the probability that the 
officers of the government will do their duty, and the usual 
course of business if the proper mailing of a libelous article, 
or of a demand for rent, or of a refusal to execute a lease, or 
of notice, that goods contracted for while in process of manu. 
fdctare, were ready, or of notice of dissolution of part- 
nership, or of notice of suspension from office, or of prelimin- 
ary notice of loss by fire, be evidence that they were received 
by the person to wiioni they were addressed, I see no good 
reason why the proper mailing of a formal statement of loss 
should not be evidence that it was received in the same way. 
We are all of opinion thic the evidence of miiling the state- 
ment of loss in this case was properly admitted and that it 
wa « submitted to the jury with the other evidence bearing on 
the question of its reception, with proper instructions. 

We do not consider it necessary to discuss at length the 
sufficiency of the statement of loss which the plaintiff alleges 
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he mailed to the company. If the compan)r wished to insist 
upon a more exact compliance with the requirements of the 
policy it would have been a very easy thing for them to have 
said so. * Instead of returning the statement and pointing out 
its alleged defects they remained silent and now set up as part 
of their defense, that the insured was not the owner in fee 
simple of the ground upon which the building destroyed by 
fire stood. 

The rule is discharged. 



City of Scranton vs, Mears. 

{In Court of Common Pleas of Lackawanna County, No, 600, 

Mar eh Term, i8Sg, 

RUL« TO STRIKE OFF. MUNICIPAL LIEN NO. I9, MARCH TERM, 

1889. 

A manioipal liea filed ajgainst property liable to aseeasmeot for a lateral 
■ewer, which fails to set forth the method by which the asseesmeot was made, is 
deficient and will be stricken off upon a rule taken for that purpose. (Act 28 May > 
1874, I 47, P. L. 260 ) The assertion that the costs of the sewer was duly assessed 
upon the lots and lands embraced in the sewer district by ordinance of the city 
duly passed, does not disclose the method pursued in making the assessment. 

The lien should show whether the assessment was made according to the 
valuation of such lots, or according to benefits. The proceedings should show that 
the board of viewers was appointed by ordinanca A statement of lien which does 
not so designate, is invalid. 

The lien should state when the assessnikent will be due. The date when the as- 
sessment was made as well as when it will be payable by the councils enters into 
th amount of the debt because it controlis the question of interest and penalty. 

A statement of lien must be complete in itself to make itprima facie evidence 
of the amount thereof and of the same being due and owing. 

There is nothing in the Act of 33 Bfay, 1889, (P. L. 279) to make jfrestrosper 
tive. 

/. H. Burns, City Solicitor, for plaintiff. 

Connolly & Davis, for defendant. 

Archbald, p. J. The statement of lien which was origi- 
nally filed against the defendant for sewer assessment is iden- 
tical in its general characteristics with the one which was 
stricken off in the City of Scranton vs. Lewis Jones, No. 574, 
June term, 188$. An amendment however has since been 
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filed which it is claimed cures the defects in the original. 
So far as concerns the description of the property against 
which the assessment is made, the proposed amendment is no 
doubt, sufficient. There is also an averment, which was lack- 
ing in the Jones case, that the sewer has been constructed, 
and possibly there is enough in the lien with regard to the 
establishment of a sewer district, to supply the requirement 
upon that point. But there are still other things lacking 
which are essential to make up a valid statement o'f lien. 
There is no occasion for repeating what was said at some* 
length in the case of the City vs, Jones, already referred to. 
We abide by that decision, and shall content ourselves at 
this time with indicating in what respects the present lien is 
defective as judged by what is there expressed. 

In the first place the statement of lien even as amended 
shows no valid assessment. The claim is for the cost of a 
lateral s^vjtr. Assuming that this means the same as a local 
sewer we find by reference to the statute (Act 23 May 1874, § 
47, P. L. 259), that the expenses of local sewerage may be as- 
sessed {a) upon the feet front of lots and lands by or through 
which any portion of a main sewer shall pass, or ( ^) according 
to the valuation of the same upon the city duplicates, or {c) 
in proportion to benefits upon lots and lands benefited by such 
local sewerage. Which of these methods of assessment shall 
be pursued in any case it is for the city councils to determine 
by ordinance, and when assessments are to be made accord- 
ing to benefits, a board of ^w^t disinterested freeholders, is to. 
be appointed to make them. The only allegations in the 
amended lien upon this subject are as follows : 

**The above entitled claims is for tliA ouitt of a lateral fievrer Id the Third 
district of Scranton, constructed by the city for the benefit of the Iot» and lands 
included in said distrist, and which cost uxis duly assessed upon such lots and 
lands by ordinance of the city duly passed by virtue of authority conferred upon 
the municipal authorities of said city by Act r>f Assembly approved May 23rd, 1874- 
Before the passage of the ordinance anthorizini^ the construction of said sevrer the 
city engineer made he estimate required by law and a mnp of all the property 
liable to assessment The board of vieivers vieived the property liable to assess- 
ment and made a schedule, which estimate map and schedule were attached to the 
ordinance before its passage.-' 

At the best, this is but a string of glittering generalities, 
which so far as legal averments go, amounts to nothing 
Moreover when examinee^ critically it presents a perfect 
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medley of things^taken from the statute indeed,but put together 
in such form as to re^sult in nonsense. The assessment is said 
in one place to have been made by ordinance, while in an- 
other we have a board of viewers spoken of, who are said to 
have viewed the property liable to assessment and made a 
schedule, which schedule goes in along with the estimate and 
map of the city engineer and is attached to the ordinance, by 
which the assessment is made, before its passage. The ap- 
pointment and report of the board of viewers are thus made 
to precede and anticipate the ordinance which is to determine 
whether or not there shall be any appointment of viewers 
whatever. An amendment of this character would seem to be 
but a weak staff to lean upon, at the same time we are not . so 
much concerned in pointing out its incongruities, as in deter- 
mining whether it supplies, notwithstanding them, the essen- 
tials of a valid lien. With regard to this we are satisfied that 
it does not. The method by which the assessment, which is 
claimed of the defendant, was m*ade is nowhere sufficiently 
stated. The assertion that the costs of the sewer was duly 
assessed upon the lots and lands embraced in the sewer dis- 
trict by ordinance of the city duly passed, does not disclose 
the method pursued in making the assesstnent. Was it accord- 
ing to the valuation of such lots and lands upon the city dup- 
licate, or according to benefits? The mention of a board, pf 
viewers suggests the latter. Put if so, the proceedings were 
entirely invalid because the board — if they can be called such — 
acted, according to the statement of lien,, before there was 
any ordinance appointing them. Nothing certain can be' 
made out of this confusion. And even if we drop the board 
of viewers out of sight, we have the mere asserticJn that the 
cost of the sewer was duly assessed by ordinance, which gives 
no information and practically means nothing. No date even 
is given to identify the ordinance, or to bring it within the 
elementary rule of pleading that every traversable averment 
must' have certainty of time. We are to remember in all 
cases of this kind, that the liability is statutory, and must be 
made out upon the face of the lien or else it can not be 
sustained. (Phila. vs. Sutter, 30 Pa. 55, Phila. vs^ Richards, 
124 Pa., 308.) Judged by this standard, there must, in order to 
bind the defendant's property, be enough to show 'an assess^ 
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ment made in conformity with the statute and that it is not 
to be found here. 

In the second place, the amended lien in the present case 
does not state when the assessment was du(. The necessity 
for this is pointed out in the Jones case, and the consideration 
upon which such necessity is based. The date when the as- 
sessment was made is indeed given, but this is only a part of 
what is necessary. The time when it is made payable by the 
councils enters into the amount of the debt because it con- 
trols the question of interest and penalty. It is no answer to 
say that the statute makes the claim of lien as registered 
prima facie evidence of the amount thereof, and of the same 
being due and owing. This is only true of a statement of lien 
which is complete in itself, and which meets the requiremeats 
of the law. 

But it is said that the Act of 23 May, 1889, (P. L. 277,) 
relating to cities of the third class, has provided, in Section 21, 
of Article XV , that a '^specification of lien shall be deemed 
sufficient if it designates the date and amount of assessment, 
the land assessed, and the name of the owner or reputed 
owner." This, it is urged, is a 1< gislative declaration of what 
constitutes in any case a sufficient statement of lien and is to 
be so regarded here. The lien in the present case was filed 
March i6th, 1889. some two months prior to the passage of 
the act referred to. There is nothing in the act to make ife 
retrospective, and if not, it can give the plaintiff n'^ assistance. 
The validity of the lien and the sufficiency of the statement 
are to be judged by the law as it stood at the time the state- 
ment of lien was filed. If a motioa to strike it off for insuf. 
ficiency would have prevailed then, it should prevail now. 
There is nothing in the statute to change this result. The 
specifications of lien there spoken of relate — in terms at least — 
to liens arising under it. It is true that such liens are of the 
same general character, as those arising under the Act of 1874, 
aind the provisions of the later act no doubt, as to all matters 
subsequently arising, supplant those of the former. We have 
accordingly held — though with some hesitation — in an opinion 
filed contemporaneously with this in the case of City vs. Kil. 
mer. No. 723, October term, 1889, ^hat where the statement of 
lien was filed since the passage, of the act of 1889, its suf- 
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ficiency in matter of form is to be determined by reference to 
the requirements of that statute. But we are not inclined to 
carry the meagre provisions of the law any further than we 
are compelled, and we see no reason for applying them to the 
present case. As has already been said the statute is not in 
terms retractive, and the conditions and status of alien filed be- 
fore it took effect is necessarily to be referred to and deter- 
mined by the Act of 1874 which was then in force. 

The statement of lien therefore — ^even as amended — being 
in our judgment deficient, must be stricken off, according to 
the demands of the present rule. 

The rule to strike off the lien is made absolute. 



The Perry Knitting Company vs. Jacoby. 

In Court of Common Pleas of Lackawanna County. No, ^/, 

November Term^ i8po.) 

RULE TO SHOW CAUSE WHY JUDGMENT SHOULD NOT BE 
ENTERED NOTWITHSTANDING AFFIDAVIT OF DEFENSE. 

If an affidavit of defence is required it should confeaiD a clear and concise 
statement of the facts which constitute a basis for an assessment of the damages 
under the legal rule by which tbej are measured. 

All the elements of a defense should appear with reasonable certainty iu the 
affidavit, and if any fact essential to complete the defense is omitted, the affidavit 
k insufficient. 

Ranckj for plaintiff. 

W, IV. Bay/or, for defendant. 

GUNSl ER, J. Both of the affidavits filed by fhe defendant 
are too vague and uncertain. In the book account on 
which suit is brought he is charged-with 72 dozen gent's shirts 
and drawers at $3.25 per dozen amounting in all to $234.00. 
He duesnot deny the flelivery of these goods to him. While he 
alleges that he ordered seventy-two dozen shirts he does not 
aver that the plaintiff sold or agreed to sell that quantity to 
him, nor does he set forth in what respect the shirts sent him 
were of an inferior quality and not such as he ordered, nor 
does he state what they were worth. Assuming, what does 
not appear from the affidavits that the drawers mentioned 
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therein are the same for which the plaintiff seeks to recover, 
we may concede that if the defendant did not order them he 
had the undoubted right to return them, or on notifying the 
plaintiff, to hold them subject to their order. (le did not return 
them and does not state that he holds them subject to the 
plaintiff's order. He alleges that they were of an inferior 
quality and claims a credit to the amount of thirty dollars up- 
on them, but he fails entirely to state in what respect they 
were inferior. ' He does not state what they were worth and 
does not even say what price would be satisfactory to him. If 
an affidavit of defence is required it should contain a clear and 
concise statement of the facts which constitute a basis for an 
assessment of the damages under the legal rule by which they 
are measured. All the elements of a defence should appear 
with reasonable certainty in the affidavit, and if any fact es- 
sential to complete the defence is omitted, the affidavit is in- 
sufficient. Ogden vs, Bently, 26 W. N. C. 524. The rule is 
made absolute. 



The. Scranton School District vs, McNamara, et aL 

In Court of Common Pleas of Lackawanna County, No, 206, 

October Term, i8Sj. 

The municipal corporaiion Act of 1874 constitutes each city of the third t 
class a sinsfle school district, and makes the city treasurer ex-offlcio school treasur- 
er. The collection of city and school taxes in theee cities is reg^ulated by the .36th, 
38th and 43rd sections of the said act and they establish one and the same system 
for theoollectiou of both kinds of taxes (Act 33 May, 1874, P. L. 349, 251 and 256.) 

The city treasurer is up to a certain time pach year— the first of January 
following the levy— to collet aud receive these taxes; after that time duplicates o' 
those wbicli remain unpaid with the resultant penalties are to be placed in the 
hards of collectors, who are either elected by the councils of. such cities or the 
board of school controllers respectively, or,by authority from either of these bodies, 
may be appointed by the treasurer. 

As the statute is silent upon rhe subject of collectors bonds, the form and 
character of a bond, if one is called for in any given case, is necestiarily left to 
either the municipal or school authorities when they elect, or to the treasurer 
where he has the choice and responsibility of the appointment. 

Such bond is not statutory but voluntary and cov^-rs nothing but that which 
by itn express provisions it is made to cover. 

The bond covers only the delinquent taxes duplicated to the collector at the 
time the bond is executed. 

It would be otherwise if the character^nd obligation of the bond was fixed 
by statute. 
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H. A, Knapp^ for plaintiff. 

D. B. Price, A, A. Vosburg, P. P, Smithy J. A, Davis, for 
defendants. 

Archbald, p. J. The judgment entered upon the bond 
of the defendants was opened, to allow them to make defence 
thereto, and an issue having been framed the case was re- 
ferred by agreement to a referee under the local acts applica- 
ble to this county. The referee has reported in fav.or of the 
plaintiff, and the case now comes before the" court upon ex- 
ception§ to his report. I will consider these and dispose of 
them in the order in which they are presented. I. The de- 
fendants complain in the first exception, that the referee 
should have found, in addition to the facts in his first finding, 
[a) that "duplicates of the delinquent taxes ordered to be col- 
lected by the school board were rhade out and the bond was 
made for the full amount of said duplicates ;** also (^) that 
"the bond also set forth that the duplicates had been placed 
in the hands of the collector, and limited the liability of the 
sureties to the taxes contained in the duplicates delivered or 
to be delivered on the execution of the bond;** and again (c) 
that "no other taxes had at that time been ordered to be 
placed in the hands of the delinquent tax collector.*' The 
facts which it is claimed were omitted by the referee as stated 
in {a) the first part of this exception were subsequently suf- 
ficiently supplied by his answer to the defendants* second re- 
quest. The second part of the exception (p) is also covered 
by the supplemental report of the i-eferee wherein he gives the 
condition of the bond. I will say however in passing that it 
would have be-en well to incorporate the whole bond into the 
referee's findings, because, as has been often said, his report 
upon the facts is like the special verdict of a jury, and it can 
hardly be said to be complete in the present instance without 
having the bond upon which the whole controversy turns be- 
ing made a direct part of it. Referring to the last part {c) of 
the except io:s to the acts of the school treasurer, it states, as 
it seems to me, a fact to which in a modified form at least the 
defendants are fairly entitled and the exception must be to 
thi*^ extent sustained. The reason for this i\ ill appear iater 
on. II. The second exception complains of the filth finding 
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of fact, wherein the referee reports, that, "at the time the 
bond in question was executed and down till the close of 
business on 31st of December, 1885, the exact amount of un- 
paid taxes to be collected by John A McNamara under his 
appointment could not be determined.** This finding so far 
as rchpects the present case, is not correct. The exact amount 
of unpaid taxes to be collected by McNamara, for the faith- 
ful collection of which the bond in suit was given, was repre- 
sented by the tax duplicates which were delivered to him at 
the time the bond went into effect. This will be discussed 
more fully in connection with another exception. The excep- 
tion is sustained. III. The third exception is not sustained. 
IVi The fourth exception is directed to the referee's seventh 
finding, which is as follows: "The taxes contained in the last 
mentioned list (1. ^. those put into the collector's; hands Janu- 
ary loth, 1886) aggregating $4,127.78, were a part of the un- 
paid school taxes which John A. McNamara was appointed 
to collect, and for the faithful collection of which the bond in 
suit was given to the plaintiff.** The finding discloses the un- 
derlying error in the mind of the referee with regard to the 
whole question of the liability of the defendants in this action, 
I vvill endeavor to point this out, and in doing so must discuss 
the matter at some length. 

The municipal corporation act of 1874 — as is well-known — 
constitutes each city of the third class a smgle school district, 
and makes the city treasurer ex officio school treasurer. The 
collection of city and school taxes in these cities is regulated 
by the 36tb, 38th and 43d sections of the said act, and while 
there is a lack of harmony — unintentional as I think — in some 
particular provisions of these section •, they establish what may 
be considered as one and the same system, for the collection 
of both kind of taxes. It would serve no useful purposes to 
quote these provisions of the statute at large, They stand 
upon the statute books and I shall content myself with a 
mere reference to them there. (Act 23, May, 1874, R. L., 249, 
25* and 256). It will be found upon examination, that, in 
brief, by the system therein established, the city treasurer 
is up to a certain time each year — say the first of January 
following the lew — to collect and receive these taxes; after 
that time duplicates of those which remain unpaid with the 
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resultant penalties are to be placed in the hands of collectors, 
who are either elected by the councils of such cities or the 
boards of school controllers respectively, or, by authority from 
either of these bodies, may be appointed by the treasurer. 
There is no provision in the act how many of such collectors 
there shall be, nor, if more than one, how the taxes to be col- 
lected shall be distributed among them ; nor is there any 
direct requirement that they shall give bond to secure the 
faithful accounting for the taxes which they are to collect. 
In the absence of any such provisions these matters are neces- 
sarily Idft to the discretion of the municipal and school 
authorities respectively in the one case or to the treasurer in 
the other. Where the treasurer is authorized, without restric- 
tion, to appoint the collectors, he may evidently parcel out 
the taxes as he deems best. There is nothing to compel him 
to appoint one collector for each ward, nor even to place all 
the taxes for each, in the hands of one and the same collector. 
As there may be occasion for grouping wards together so also 
perhaps there may be reason at times for dividing some of 
them. If we are to assume that the treasurer is responsible 
for the collectors whom he appoints, a wide latitude is certain- 
ly to be given him. Again with regard to bonds, as the 
statute is entirely silent upon the subject, if a bond is called 
for in any given case, the form and character of it is necessarily 
left either to the municipal or school authorities where they 
elect, or to the treasurer where he has the choice and respon- 
sibility of the appointment. 

All this is brought forward for the purpose of demonstrat- 
ing, that while the statute provides for collectors of delinquent 
taxes, the extent of their duties and responsibilities in each 
case is not defined, but is left to be determined by the im- 
mediate terms of their appointment respectively; and that the 
bonds, if any, which they give arc not statutary but voluntary, 
and cover nothing but that which by their express provisions 
they are made to cover. No notice is therefore brought home 
to one who signs as surety, of any obligation either of his 
principal or himself outside the terms and recitals of the bond 
which he is called to execute. The learned referee, however, 
holds otherwise. He reg:ards the present collector as neces- 
sarily appointed to collect all the delinquent taxes for the 
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three wards mentioned in the bond in suit, and follov/ing out 
this idea he holds that the bond was intended to cover all such 
delinquent taxes whether they were duplicated to the collec- 
tor at the time the bond was executed and delivered or not. 
This view might be correct, if the extent of the appointment 
and the character and obligation of the bond was fixed by the 
statute, but, as we have seen, such is not the case, and it can- 
not therefore be sustained. This collector held office by the 
app ointment of Mr. Ruane, the city and ^.chool treasurer, and 
while the latter indeed says that he was appointed to collect 
all the delinquent taxes in the wards named, there was noth- 
ing to bring home to the sureties on his bond notice of any 
further duties or responsibilities in this respect than such as 
was conveyed to them by the bond itself. The recitals and 
condition of that instrument are as follows : "Whereas the 
above bounden John A. McNamara has been duly appointed 
collector of school and special taxes for the Second, Third and 
Twenty-first wards of the said City of Scranton, and a tax dup- 
licate for the said taxes for the year 1885 in said wards has 
been duly issued to him for collection. Now therefore the 
condition of this obligation is such that if the said John A. 
McNamara shall and does collect the said taxes and pay over the 
same to the treasurer of the said city * * * and shall faith, 
fully and justly settle the same and account for all the taxes 
collected on account of said duplicate less the exonerations 
and commissions allowed by the proper authority. * * 
* then this obligation to be void, etc.." The bond is 
for the sum of $5,207.82, and is dated December 8, 1885. No 
duplicates were in fact put into the hands of the collector upon 
that day, but it was made out, as is distinctly shown by the testi. 
mony, to cover such taxes in the Second, Third and Twenty- 
first wards ofScranton as were then delinquent — not having been 
paid in any part — and was for the exact amount of these 
taxes, duplicates of which were subsequently made out and 
given to the collector, somewhere about December 30. There 
were at the same time in these wards still other taxes claimed 
from certain tax-pavers — principally large corporation^ — con- 
sisting of balances of tax, or differences between the amount 
which would be due from these parties upon a classified levy 
under the city act 01 1875, and upon a uniform levy under the 
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school act of 1854. The right of the school district to collect 
these differences was in dispute, and their collection had at 
one time been enjoined upon a bill in equity filed for that 
purpose. Although at this time the preliminary injunction 
had b< en dissolved by the Supreme Court. By the resolution 
of the School Board these unpaid balances were left open for 
the treasurer to collect without penalty until January I, 1886, 
so that at the time the bond was made out, approved, and 
delivered these taxes were not ready to be turned over to the 
collector, and were not included in the duplicates which were 
then placed in his hands. The recitals in the bond can there- 
fore be made to refer only to the duplicates which had been 
made out when it went into effect. They cannot be enlarged 
to include the other unpaid school taxes in the wards men- 
tioned, for the simple reason that the bondspeaks not of taxes 
in general, but of duplicates of taxes only. It matters not 
therefore what unpaid taxes or balances of tax there may 
have then been upon the books of the school treasurer charg- 
ed to tax-payers in the wards; until they were drawn off upon 
duplicates and turned over to the collector with a warrant to 
him to collect them, he had nothing to do with them nor have 
his bondsmen here. The bond can only be made to apply, 
according to its terms, to duplicates of tax which were in 
existence when it took effect. To secure the faithful account- 
ing of the collector for the taxes which where subsequently 
duplicated and put into his hands an additional bond should 
have been taken. In so far as the referee in his seventh find- 
ing reports that the bond in suit was given for the faithful 
collection of the additional delinquent taxes amounting to 
$4,127.78 not duplicated until after the said bond went into 
effect, he is in error and the fourth exception of the defend- 
ants must be sustained. 

V. The fifth exception complains of the failure of the 
referee to find that the bond in suit was in fact given to secure 
the faithful collection of, and accounting for, the taxes con. 
tained in the first duplicates turned over to the collector. 
This follows as a legal corollary no doubt — as we have just 
seen — from the evidence in the case, but, in addition to this, 
the defendants are entitled to an express finding of it as fact, 
because it is the only conclusion to be drawn from the time 
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when, and the circumstances under which the bond was given. 
The fifth exception is to this extent sustained. 

VI. For the reasons given in connection with the fourth 
exception, the sixth exception is also sustained. 

VII. The seventh exception is not sustained. The first 

part of it relates to facts which are supplied by the answer of 

the referee to the defendants' second request, and the second 

part does not correctly apprehend the evidence. This is not 

to be confused with what is said with regard to the last part 

of the first exception, which I assume is meant to refer to the 

act and orders of the treasurer, while here the order of the 

School Board is what is spoken of. 

-VIII. • The eighth exception complains of the referee for 

directing judgment to be entered against the sureties on the 
bond in suit. It is evident from what has been already said 
that the judgment, as already ordered, cannot be sustained. 
In the view taken of the case by the referee, he has held the 
defendants' liable for the collection both of the original and 
the additional duplicates, but as I see the case, they certainly 
cannot be held for the latter. As to whether the placing of 
the supplementary duplicates in the collectors hands relieved 
the sureties from liability even upon the orij^inals. I will ex- 
press no opinion at this time. That question cannot be prop- 
erlv handled until the facts have been finally found. I will 
confess, however, that the case as now developed seems to 
differ considerably upon this point from what it did upon the 
rule to open judgment, when I held that the defendants were 
relieved of all liability, because of the materially altered re- 
lation of their principal to the school district. If the facts 
have changed my opinion may have to change with them, and 
for the present the question is to be considered as open. The 

exception is sustained. 

As the case must go back to the referee for correction in 

the particulars touched upon, I would suggest th^it there may 

be other findings of fact not directly exacted to which it may 

be necessary for him to reconsider and revise in order to bring 

them into harmony with the views set forth in this opinion. 

The first, second, fourth, fifth, sixth, and eighth excep- 
tions, are sustained at the extent above indicated and. there- 
upon, justice requiring it. The case is again rc-committed to 
the same referee for further findings and report. 
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DEATH CF MARTIN R. KAYS. 

Had anyone ventured two weeks ago to predict the next 
death that would occur among the members of the Lacka- 
wanna Bar, it would have never occurred to him to name 
Martin R. Kays. Not yet 33 years old, in full health and 
vigor, full of buoyant hope and with bright prospects before 
him, he seemed to have a long lease of life. But he is gone. 
On Saturday, April 2Sth, he was taken sick. On Wednesday, 
April 29, he died. 

Martin R. Kays was born July 8th, 1858, in the borough 
of Providence, now part of the City of Scranton. He was son 
of James H. Kays and of Martha J., daughter of Sydney 
Slocum, •ne of the earliest residents of Scranton. 

He studied law in the office of E. B. Sturges, Esq,, and 
was admitted to the practice of law, January 31, 1883. On 
June 26, 1884, he was married to Mary Augusta, daughter of 
the late John R. Fordham. His wife and two young children 
survive him. 

About a year before his death he formed a law partner- 
ship with John G. McAskie and C. E. Bradbury under the firm 
name of McAskie, Kays & Bradbury. During his short pro- 
. fessional career he acquired a good and lucrative practice. No 
other lawyer in Lackawanna County, stood up in court so 
often as he,^in opposition to the liquor interests. No other 
lawyer conducted so many prosecutions for violations of the 
license laws. This part of his practice was not lucrative, but 
he entered into it with zeal and energy, because of his consci- 
entious hostility to the liquor traffic. 

He gave much of his time and energy to the furtherance 
of the temperance cause. He was one of the leaders of the 
Prohibition party in Lackawanna County, and did more 
gratuitous work for the Prohibition cause than any other man 
in the county. 

After unsuccessful efforts in behalf of law and order, he 
was never discouraged. His buoyacy of spirits sustained him, 
and nerved him for renewed attacks on the foes of society. 

He was thoroughly unselfish, always placing the interests 
of others before his own. Even after winning a victory in a 
civil case, he seemed reluctant to take the full advantage of his 
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position. Under all circumstances, he was merciful and 
lenient. 

Mr. Kays was a member of the Green Ridge Presbyterian 
church, and one of its ruling elders; the youngest member of 
the session. He was not merely a professing Christian; he was 
a living one. He carried his religion into his business and 
into his politics. He never sacrificed principle to expediency. 
He did what he considered right, regardless of consequences. 
At the same time he was amiable in disposition and genial in 
his manners. 

"Hi6 life was gentle ; and the elements 

So mix^d in bini that nature might stand up 

And say to all the world, This was amanT 

A meeting of the Lackawanna bar was held on May 1st, 
to take action with reference to his death. Judge Archbald 
presided and stated the object of the meeting, and paid his 
tribute to the memory of the deceased. 

The chair appointed J. H. Torrey, W. W. Lathrope and 
S B. Price, a committee to draft resolutions expresive of the 
feelings of the bar. 

Brief addresses were made by Judge Connolly, Col. Geo. 
Sanderson, C. E. Bradbury, W. W. Lathrope, E. C. New- 
comb, H. M. Edwards, C. L. Hawley, A. H. Winton, John B. 
Ceilings and J. H. Torrey. 

. Judge Connolly spoke of his kindness of heart. He was 
strenuous in his efforts to secure convictions of violators of 
the license laws, but he would often plead for mercy for the 
offender when sentence time came. His great object was to 
have the law vindicated. 

The District Attorney bore testimony to the thorough- 
ness with which his cases were prepared. 

Never did a deceased member of the Lackawanna bar re- 
ceive warmer tributes of love and admiration from his 
brethren. His industry, his methodical habits, his persever- 
ance, his courage, his fidelity to principle, his gentleness, his 
modesty, his unselfishness, were all referred to and com- 
mended. 

The following resolution was reported by the committee 
and unanimiously adopted : 

Resolved, Thjit we, the members of the Bar of Lacka- 



LACKAWANNA JURIST. 67 

'wanna county, have learned with profound sorrow of the sud- 
den and untimely death in the prime and vigor of his life of 
our respected and beloved brother, Martin R. Kays. Being 
admitted to the Bar in 1884 at the age of twenty-five years, 
Mr. Kays exhibited an earnestness of purpose and a con- 
scientious fidelity in the work of his profession which won 
him at once the confidence and esteem of his brothers at the 
Bar, and gave ample promise of a useful and successful pro- 
fessional career. During his seven years of active practice - 
Mr. Kays was honorable and upright, was remarkably thor- 
ough and painstaking in his work, was frank and courteous to 
his professional brethren, and possessed the rare courage 
which enabled him to do always what he believed to be right ; 
indifferent to or defiant of the suggestions of expediency. 
He was respected by those who liked him best, and best 
liked by those who knew him best. As a citizen, he was al- 
ways ready to sacrifice time and means in support of any 
cause^which enlisted his approval and sympathy. Gentleness, 
warm affection and fidelity marked his domestic relations. 
To the members of his family, enduring "sorrow upon sor- 
row," we offer our heartfelt sympathy, assured that they 
will find comfort in the memory of his virtues, and consola- 
tion in the faith which inspired and sustained him. 

On Saturday, May 2nd, the mortal remains of our dear 
brother \iere laid beneath the sod in the .Forest Hill Ceme- 
tery. The sudden termination of his bright carecfr is a lesson 
to each of us to live not for this world, but for the world to 
come. 

So live that when thy summons comes to join 
The innamarable oaravan which moves 
To that mvsterioos realm where eacti shall take 
His chamber in the silent halls of death 
Thoa go not, like the qaarry slave at night, 
Scourged to his dungeon, but sustained and soothed 
By an unfaltering trust, approach thy grave 
like one t^at wraps the drapery of his couch 
About 14m, and lies down to pleasant dreams. 
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ScRANTON School District vs. McNamara, et a/. 

In Court of Common Pleas of Lackawanna County^ No. 206^ 

October Term, i88y. 

EXCEPTIONS TO REPORT OF REFEREE. 

A referee^s fladiogs of fa/s and oooclasions of la«7 must be separately 
stated. 

The report of a referee should have all the fullness, particularity and pre" 
cisfon of a special verdict or case stated. 

//. A. Knapp, for plaintiff. 

5. B. Price, P. P. Smithy Hulslander & Vosburg^ for 
defendant. 

Archbald, p. J. The learned referee, notwithstanding 
that his report hasrbeen prepared with evident care, has for- 
gotten the injunction imposed as well by the statute (Act 6, 
April, 1869, P. L. 725, Act 22 June, 1871, P. L. 1363), as by 
numerous decisions. (Weil vs. Frauenthal, 2 Luz. Leg. Reg.^ 
96.- Marr vs. Marr, 103 Pa. 463, s. c. no Pa. 60, Swigard vs. 
Wilson 106 Pa. 207, Harris vs. Hay, in Pa. 562. Miller vs. 
Dunlap, 21 W. N. C, 285, Reese vs. Powell, 4 C. P. Rep. 70. 
Blackman vs. Smith, 3 Kulp, 140) that the findings of fact 
and conclusions of lavy must be stated separately. On the 
contrary he has incorporated into his report an argument in 
support of his decision, and that, as well upon the facts as 
upon the law. In Miller vs. Dunlap, supra, this was held 
sufficient to vitiate the whole proceeding, I was at first in- 
clined to take the present report as beginning with the **find- 
ings of fact" at the head of the twelfth page, and thus eleminate 
the argument out of it. But that would hardly do justice to the 
parties, or to the learned referee himself. Many facts are 
given on the third and fourth pages which ought to be incor- 
porated with some amplification perhaps into any statement 
of the facts of the case, and without which there could hardly 
be a just determination of it. F*rom the manner in which the 
concluding findings of fact on the nijith pa^e art introduced 
it is evident, that the referee merely stated them in response 
to requests by the respective parties, and probably did not 
intend that his findings should be limited to them. The only 
way to adjust the difficulty seems therefore to be to recom- 
mit the report, and allow the referee to separate his findings 



LACKAWANNA JURTS7. C© 

from the argument. The latter can find an Appropriate place 

as an appendix to the report proper. 

Let me add in this connection, that too much care can 

hardly be taken in disposing of the facts in any such case. 

As pointed out in Thornton vs. Enterprise Insurance Co., 

(71 Pa. 234), as well as in Vansyckel vs, Stewart, {77 Pa. 124), 

and Swigard vs. Wilson, (106 Pa. 207). The report of a referee 

should have all the fullness, particularity and precision of a 

special verdict or case stated. What is not there found is to 

be treated as though it did not exist. Andjthe judgment which 

is recommended must legally result from the facts found. A 

legal conclusion stated under the guise of a finding of fact, 

however it may seem to help out the decision which is reached 

can only be allowed to do so in its own appropriate character. 

It can not take the place of the corresponding facts nesessary 

to uphold it, and if these be not otherwise found, it will prove 

but an occasion for stumbling. It seems to me, that the 

nintb so-called finding of fact in the case in hand may merit 

this admonition. 

Under all the circumstances I am of the opinion that 

justice requires the case to be recommitted to the same referee 

for further findings and report, and it is so ordered. 



ScRANTON School District vs. McNamara et al. 

In Court of Common Pleas of Ldckawanna County, No. 206^ 

October Term, 1887. 

RUEE TO OPEN JUDGMENT. 

The saretieB on a tax coltector's bond are liable only for the ooUectlon of 
the taxes named in the daplicate iraued at the time the bond was executed, less 
the exonerations aad commissions allowed by the proper authority. 

They are not liatle for any additional taxes subsequently put into the 
collector's hands. 

A superimposed duty of collecting additional taxes might seriously interfere 
with the efficient collection of those already in the collector's hands for the colleo 
tion of which the sureties are responsible. 

It is quite a different thing to become surety for one whoee pecuniary re- 
sponsibility is $5,000, or for one whose pecuniary responsibility is $9,000. 

H. A. Knapp, for plaintiff. 

5. B. Price, P. P. Smith, Hulslander & Vosburg, for 
defendant. 

ArchbalD, p. J. It is clear, that if a duplicate had been 
issued to the collector McNamara in place of the one which 
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was given him at the time the bond was executed, the obliga- 
tion of the sureties thereon would have been thereby avoided. 
They only bound themselves for that specific tax duplicate. 
The recitals in the bond show this. "Whereas the above 
bondsmen John A. McNamara has been duly appointed col- 
lector of school and special taxes for the Second, Third and 
Twenty-first wards of the said City of Scranton, and a tax 
duplicate for the said taxes for the year xS8s in said wards has 
been duly issued to him for collection. Now, therefore the con- 
dition of this obligation is such, that if the said John A. 
McNamara shall and does collect the said taxes and pay over 
the same to the treasurer of the said city on or before the loth 
day of each month all the money collected in the previous 
month and make affidavit to the correctness of the same and 
file it with the controller, and shall faithfully and justly settle 
the same and account ior all the taxes collected on account 
of said duplicate, less the exonerations and commis^^ions al- 
lowed by the proper authority, and shall comply with the 
provisions of all laws and ordinances regulating collection of 
taxes, then this obligation to be void, or otherwise to remain 
in full force and virtue." There was no liability under this 
condition on the part of the sureties for the additional taxes 
subsequently put into the collector's hands. The more seri- 
ous question is, however, whether they were not entirely re- 
lieved from their obligation by this act. If it was the equival- 
ent of making* out a new duplicate to the collector I do not 
see how we can escape the conclusion that they were. 

The evidence shows that for the year 1885 the school dis- 
trict had made an assessment for school taxes upon a uniform 
valuation. Before that, a classified valuation under the Act 
of 1875 had always been adopted. 

This change was resisted by certain tax payers, and an in> 
junction obtained to restrain the collection of the tax assessed 
upon any but a classified valuation. The duplicate in ques- 
tion was issued while this injunction was pending, and the 
taxes which it contained were assessed upon a classification 
under the Act of 1875. The amount of the duplicate was 
$5,207 82, just the amount for which the present bond was 
taken. Subsequently a decision by the Supreme Court sus- 
tained the validity of a uniform levy, and declared the Act of 
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1875 unconstitutional. This called for a reformation of the 
tax duplicate already in NcNamara's hands and it was ef- 
fected in the follo>ying way. It seems, that when the School 
Board were forced to recognize a classification of real estate, 
the differences between a levy upon this basis and upon a uni- 
form valuation were carried upon the books of the treasurer, 
and when the decision of the Supreme Court sustained the 
uniform levy these differences remained against many tax- 
payers who had paid their taxes upon the basis of a classified 
levy. These Mere turned over for collection by additional 
duplicates to the collector of delinquent taxes. They amount- 
ed to $4,127.78. It probably saved confusion to treat them in 
this way, on account of much of the tax having been collected 
according to the other method of assessment. But in legal 
effect these so-called additional duplicates were really correc- 
tions of the old duplicate, which they superseded. 

After the Supreme Court had established the law, the only 

legal tax that could be enforced was one based upon a uniform 
valuation. The taxes to be collected by the collector were 
thus fixed by the duplicate as reformed by the additional lists, 
and these measured his responsibility to the schoor district. 
It was no longer measured by the original duplicate for the 
collection of which the sureties on the bond were alone re- 
sponsible. The collector became bound for $9,300 of taxes 
where before he was answerable for the collection of but 
$5,200. While this, it is true, could not enlarge the obligation 
of the sureties, still the additional responsibility of their prin 
cipal was a very material alteration in his relations to th 

school district, as well as in his. relations to themselves. 

The superimposed duty of collecting $4,ix>o additional 

taxes might seriously interfere with the efficient collection 
of those already in the collector's hands for the collection of 
which these surities were responsible, and it is quite a dif- 
ferent thing to become surety for one whose pecuniary respon- 
sibility is $5,000. or ^or one whose pecuniary responsibility is 
$9,000. Under the circumstances the defendants who were 

sureties on the collector's bond were relieved from their 
suretyship by the delivery to their principal of the additional 
duplicates and are entitled to make this defense to the judg 
ment which has been entered in the present case. 

The rule to show cause why the judgment should not be 
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was given him at the time the bond was executed, the obliga- 
tion of the sureties thereon would have been thereby avoided. 
They only bound themselves for that specific tax duplicate. 
The recitals in the bond show this. '* Whereas the above 
bondsmen John A. McNamara has been duly appointed col- 
lector of school and special taxes for the Second, Third and 
Twenty-first wards of the said City of Scranton, and a tax 
duplicate for the said taxes for the year i88§ in said wards has 
been duly issued to him for collection. Now, therefore the con- 
dition of this obligation is such, that if the said John A, 
McNamara shall and does collect the said taxes and pay over 
the same to the treasurer of the said city on or before the loth 
day of each month all the money collected in the previous 
month and make affidavit to the correctness of the same and 
file it with the controller, and shall faithfully and justly settle 
the same and account ior all the taxes collected on account 
cf said duplicate, less the exonerations and commissions al- 
lowed by the proper authority, and shall comply with the 
provisions of all laws and ordinances regulating collection of 
taxes, then this obligation to be void, or otherwise to remain 
in full force and virtue." There was no liability under this 
condition on the pare of the sureties for the additional taxes 
subsequently put into the collector's hands. The more seri- 
ous question is, however, whether they were not entirely re- 
lieved from their obligation by this act. If it was the equival- 
ent of making" out a new duplicate to the collector I do not 
see how we can escape the conclusion that they were. 

The evidence shows that for the year 1885 the school dis- 
trict had made an assessment for school taxes upon a uniform 
valuation. Before that, a classified valuation under the Act 
of 1875 had always been adopted. 

This change was resisted by certain tax payers, and an in- 
junction obtained to restrain the collection of the tax assessed 
upon any but a classified valuation. The duplicate in ques- 
tion was issued while this injunction was pending, and the 
taxes which it contained were assessed upon a classification 
under the Act of 1875. The amount of the duplicate was 
$5,207 82, just the amount for which the present bond was 
taken. Subsequently a decision by the Supreme Court sus- 
tained the validity of a uniform levy, and declared the Act of 
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1875 unconstitutional. This called for a reformation of the 
tax duplicate already in NcNamara's hands and it was ef- 
fected in the following way. It seems, that when the School 
Board were forced to recognize a classiflcatioi) of real estate, 
the differences between a levy upon this basis and upon a uni- 
form valuation were carried upon the books of the treasurer, 
and when the decision of the Supreme Court sustained the 
uniform levy these differences remained against many tax- 
payers who had paid their taxes upon the basis of a classified 
levy. These Mere turned over for collection by additional 
duplicates to the collector of delinquent taxes. They amount- 
ed to $4,127.78. It probably saved confusion to treat them in 
this way, on account of much of the tax having been collected 
according to the other method of assessment. But in legal 
effect these so-called additional duplicates were really correc- 
tions of the old duplicate, which they superseded. 

After the Supreme Court had established the law, the only 

legal tax that could be enforced was one based upon a uniform 
valuation. The taxes to be collected by the collector were 
thus fixed by the duplicate as reformed by the additional lists, 
and these measured his responsibility to the schoor district. 
It was no longer measured by the original duplicate for the 
collection of which the sureties on the bond were alone re- 
sponsible. The collector became bound for (9,300 of taxes 
where before he was answerable for the collection of but 
$S,2oo. While this, it is true, could not enlarge the obligation 
of the sureties, still the additional responsibility of their prin 
cipal was a very material alteration in his relations to th 

school district, as well as in his relations to themselves. 

The superimposed duty of collecting $4, ix>o additional 

taxes might seriously interfere with the efficient collection 
of those already in the collector's hands for the collection of 
which these surities were responsible, and it is quite a dif- 
ferent thing to become surety for one whose pecuniary respon- 
sibility is $5,000. or ^or one whose pecuniary responsibility is 
$9,000. Under the circumstances the defendants who were 

sureties on the collector's bond were relieved from their 
suretyship by the delivery to their principal of the additional 
duplicates and are entitled to make this defense to the judg 
ment which has been entered in the present case. 

The rule to show cause why the judgment should not be 
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opened is made absolute as to Wm. McNamara, Michael Hoban, 
Edward Maloney, John Grady and John McGarry. Let an 
issue be framed by declaring in debt upon the bond, and the 
defendants pleading the discharge upon whhrh they rely. 

Weaver's Estate, 
evidence — attorney and client — priviledged 

communication. 

An attamcfy-at-law may testify «■ to circumstanoes and oonvenatfons 
ooe ur r i ng in hit offloe betwean two penont, although lioth of these penoos are his 
clients. 

Joseph DiF, Junkin and George Junkifiy for proponents. 

FejigUson J., March 28, 1891 — This case comes before 
us' upon the interlocu^tory report of the examiner appointed 
to take testimony in an issue detnsavit vel non, upon the 
ground of want of testamentary capacity of the testator and 
of undue influence exercised upon him. It appeared that Mr. 
Thomas W. Barlow was counsel for the decedent and also for the 
respondent in this suit. They were frequently at his office to- 
gether to consult him professionally. His testimony wa«^ ob- 
jected to upon the ground that what took place in his office, 
between his clients and himself, was a priviledged communica- 
tion which he had no right to disclose. 'While it is undoubt- 
edly true, that what takes place between a lawyer and his 
client in the sanctity of his office must be regarded as sacred, 
and cannot be disclosed by the lawyer without the consent ojf 
his clients yet this rule does not apply to what may take 
place between others, in his presence although they may happen 
to be. his client: He has a right to testify to facts, which might 
as readily have occurred in the presence of any other person, as 
in that of a lawyer^ What, therefore, the decedent and the 
respondent may have said or done to each other, that was not 
lit the course of Mr. Barlow's employment as attorney for 
them, and not in the nature of a professional communication 
to or from him, is, we think, competent testimony: House vs. 
House, 27 N. W. Rep. 858 ; Shaffer vs. Mink, 14 N. W. Rep. 
726 ; Covency w. Tannahill, i Hill (N. Y.), 33; Jeanes vs. 
Fridenburg, 3 Clark (Pa.), 199; Daniel vs, Daniel, 39 Pa. 191 ; 
Reynell ifS Sprye, 10 Beavan, 51, etc., etc. 

The examiner is directed to take the testimony of Mr. 
Barlow to the extent herein indicated. 
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Bailey et al vs. Parker // ml. 

{Jn Court of Common Pleas of Lackawanna County, No. ^.jj^ 

September Term, i8go.) 

RULE TO SHOW CAUSE WHY ATTACHMENT SHOULD NOT BE 

DISSOLVED. 

Tha affldATit of a defendant in an afetaohment prooeeding pati tbe burden of 
proTing tbe can npon tbe plaintiff. 

Such aflldaTit, boverer, most not be ▼ague or nnaatitf aetory. 

Torrey & Welles^ for plaintiff. 

Price, for defendant. 

GUNSTLR, J. In the affidavit upon which this attachment 
is based the plaintiffs allege that the defendants are indebted 
to them in the sum of $1,927 for wagons and buggies sold and 
delivered by them to the defendants between the first day of 
March, 1890, and the first day of July, 1890; that the defendants 
were about to move their property out of the jurisdiction of 
this court with intent to defraud their creditors; that the de- 
fendants have money and evidences of debt which they 
fraudulently conceal; that they had assigned, disposed of and 
removed and were about to assign, remove and dispose of their 
property, money, rights in action and evidences of debt with the 
intent to defraud their creditors and that they had fraudulenty 
contracted the debt above $tated. 

The defendants under oath admit the alleged indebted- 
ness but deny specifically the allegations of fraud. They 
further allege that they have no property, stock, 
rights in action, miney or evidences of debt what- 
ever, except first, the stock of goods consisting of wagons, 
harness, etc., at No. 420 Spruce street in the City of Scranton, 
worth about $14,000, which Mas under levy by the sheriff, and 
that uatil the sheriff levied on the same they were engaged in 
selling^them openly knd publicly, from time to time, at market 
prices, and in such quantities as purchasers required; and that 
the moneys arising frdm such sales were appropriated by them 
to defraying the ordinary expenses of their business, their 
proper living expenses and the paynient of their just debts. 
Second, that Charles F. Parker owned some real estate in 
Mentor, Ohio, worth about six thousand dollars which was 
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encumbered three thousand dollars by mortgage, and third, 
about five hundred dollars in notes and book accounts. 

The affidavit of the defendantsputs.theburden of proving 
the case upon the plaintiffs and this they enoeavored to do. 

The evidence is voluminous and consists chiefly of the 
testiniony of the defendants themselves who were called by 
the plantiffs on cross-examination. Without discussing it in 
detail we shall content ourselves by briefly stating the prin- 
ciple facts shown thereby, 

On the first of March, 1890, the defendants entered into 
the wagon business in the City of Scranton and continued 
therein until July 1, 1890, when they were closed up by the 
sheriff. They kept no books of account and are unable to 
state precisely the amounts of their assets or liabilities whqn 
they started. Chas. F. Parker, however, owned the encum- 
bered property at Mentor, and they had realized $3,000 from 
the sale of a livery business in September or October of the 
year previous. They owed F. M. Aylesworth $2,500, on a note 
since Nov. 1887, but there whole indebtedness was less than 
$5,000. During the four months they did business they pur- 
chased on credit !rom different houses throughout the country 
goods to the amount of about $30,000, and only about $3,000 of 
this has ever been paid. They both testify that during this same 
period they borrowed $5,800, viz: $4,300, in addition to 
what they already owed him, from F. M. Aylesworth, an4 
$1,500 from James A. Doty, and that with the exception of 
$300 paid to Mr. Aylesworth, none of this has been repaid. 
They did not sell at a loss and as a rule sold only for cash. 
There is no evidence that their stock depreciated . in value. 
They had met with a loss of $1,200 or $1,500 in a business iir 
which they had previously been engaged but that is not con- 
nected in any way with their wagon business in which their 
losses, if any, were insignificant. When the sheriff made his 
levy their stock on hand was worth about $14,000, accord- 
ing to their own valuation. Chas. F. Parker still had the en- 
cumbered property at Mentor, and they say they had about 
$500 in notes and book accounts and that is all they had. 

The question naturally suggests itself, what became of the 
proceeds of the property which they sold and the money which 
they borrowed? In the face of the fact that they received 
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$5,800, borrowed money, and at least $16,000 from the sale of 
goods, and the further fact that neither the parties who lent 
them money nor the parties who trusted them for the 
goods, have been paid, the answer of the defendants that 
it has been appropriated by them to defraying the or- 
dinary expenses of their business, their proper living ex- 
penses and the payment of their just debts, is, to say the least, 
very vague and unsatisfactory. It is true they kept no books 
of account and cannot be expected to remember every little 
detail of their business, but in a community like Scrantoh and 
in the business in which the defendants were engaged a man 
ought to be able to give an approximate estimate of his living 
and business expenses during the preceding four months and 
if he has paid any indebtedness of considerable amount, to 
whom he has paid it. But aside from these general matters 
the plaintiffs have traced to the door of the defendants a 
transaction of so recent a date that they could not but have 
remembered it in all its details. Within two weeks prior to 
the sheriff's levy, they transferred or sold to one A. £. Swartz, 
goods to the amount of $4,400. All the parties to the trans- 
action testify that it was a sale and virtually for cash. 

When pressed, on cross examination, to account for this 
money, they testified that five hundred dollars of it went in 
payment of their indebtedness to Mr. Swartz who hid been 
in their employ in the capacity of clerk up to the date of the 
transaction at a salary of fifty dollars a month, and that 
two thousand dollars of the amount had been deposited in 
the shape of a draft in the Merchants and Mechanics Bank of 
this city on the 1 8th of June, of the balance they can give no 
account except that it was paid out. Conceding that the 
$2,000. was deposited on the i8th of June as claimed by them, 
it appears from the bank book and the check offered in evi. 
dence that on the 23rd of June they drew out of the bank in 
cash, on a check drawn in favor of C. A. Parker, one of the 
defendants the sum of $1,135, ^^^^ amount is not accounted for. 
It also appears from the bank book and the checks in evidence 
that on the 13th of June they drew out in cash on two checks 
drawn in favor of C. F. Parker, the other defendant, the sum 
of $iV450, this amount is accounted for in a very indefinite 
and unsatisfactory way. Thus nearly $4,500 has been traced 
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directly and hy their own testimony into the pockets of the 
defendants and it does not appear that their legitimate creditors 
received a penny of it. After a careful review of all the evi- 
dence before us we can reach no other conclusion than that 
the defendants have money which they fraudulently conceal 
with intent to defraud their creditors. 

We do not think the exceptions to the bond filed to be 
well taken. Loew's Administrators vs, Stocker, 68, Pa. 226^ 
and cases therein cited. 

The rule is discharged by the Court. 



Campbell Printikg Press & Manuf'ing Co. vs. Barrett. 

In Court of Common Pleas of Lackawanna County , No. joj, 

November term, i88j. 

EXCEPTIONS TO REPORT OF REFEREE. 
A^nferee^ findings of fmot mnd law dioold be given aeparately and distinetly. 

Ranck^ for plaintiff. 
Burnss for defendant. 

Connolly, j. This case was presented to us on excep- 
tions to the report of referee. In order to pass upon the ex- 
ceptions intelligently we insist upon the referee giving his 
findings of fact and law distinctly. 

They must be passed upon separately and not blended. 
For this reason we re-committ this case to the same' referee 
for the purpose of having him report separately and distinctly 
his findings of law and of facts. 

Now May 25th, 1891, for the reasons above indicated the 
report of the referee is hereby recommitted to him, to report 
accordingly. 
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ToOLAN VS. Morrison. 

/» Court of Common Pleas of Lackawanna County^ No, j^p , 

April Term^ i8yi. 

CERTIOkARI. 

A return of wontti invemiuB it applicable only to a capiat. It can be only 
serTed on the indivld'nAl asaiost whom it is directed, while there are ee^eral 
znethode of serv^ing either a summons or a setre/ociot. 

Burr, for plaintiff. 
Gritman, for defendant. 

Connolly, J. This was a ^^rW/a^rfd^j to revive a judg- 
ment obtained by defendant in error against plaintiff in error 
before*^ J. G. Thompson, alderman, on the 17th day of Decem- 
ber, 1880, for the sum of three hundred dollars. On the nth 
of December, 1890, a scire facias was issued on said judgment 
and the constable to whom it was directed made return that 
he could "not find Charles Toolan in the State of Pennsylvania.*' 
On the i8th of December, 1890, am alias scire facias was issued 
to which the constable made return as follows : '*I return this 
writ, have made diligent search and the defendant cannot 
be found in Lackawanna County." 

Upon these returns judgment was entered against 
Toolan, the plaintiff in error. It is very plain from the word- 
ing of these returns that they amount in law to a return, of 
non est inventus. Among other exceptions to the record in 
this case filed by the plaintiff in error was one to these re- 
turns. For all practical purposes it is not necessary for us to 
consider any of the exceptions, save that one which is directed 
to these returns. 

The return of non est inventus ^ is applicable only to a 
capias, 34, Pa. 134* The reason for this is very apparent. A 
capias can only be served- upon the individual against whom 
it is directed while there are several methods of serving either 
a scire facias or a summons. Judgment upon a sci fa quare 
ex non is not simply an award of execution, it is also a judg- 
ment quod recuperet^ 74 Penn'a.. 300. For these reasons the 
plaintiffs second exception is sustained and the judgment of 
the alderman reversed at costs of plaintiff below. 
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Hand, et aL, Executors, .«/j. Weidner, et aL 

In Court of Common Pleas of Lackawanna County, No, ^, 
lune Term, i8go. Sitting in Equity,) 

EXCEPTIONS TO MASTERS REPORT. 

The Act of Hay 25, 1878, confers juriadiction on Coorta of Equity to rafcrm 
defective acknowledgements. Complainants filed a bill in equity charging tbat a 
certain deed wasSdefective in that it omitted to state that the wife of the de- 
fendant was **ezamined separate and apart from her husband,*' and praying that 
the acknowledgement mi^ht be reformed so as to show that the examination and 
acknowledgement were separate and apart from her said hui*band. The answer 
of respondents denied that either of them ever acknowledged the deed at all. 

The Master found in fa^or of the complaioants and recommended that a 
decree be made for the reforming of the certiflcati* in the deed so that it would 
read: **examined separate and apart from her said husband, eta** 

The court in passing upon exceptions to the report agreed with the Master 
that the material allegations of complainants bill were that Mrs. Weidner was 
examined separate and apart from her husband, and that by mistake and accident 
the fact that such examination was made was not stated in the certificate of the 
Justice, but did not agree with him in the conclusion that the answer is not re> 
sponsiire to these allegations, for the reason that the second paragraph of the re- 
spondents answer says i-t^igr alia; "That we A: J. Weidner and Laura Weidner 
noTsr acknowledged said release before N. W. Warner, Esq., or any other oificer or 
person authorised to take acknowledgements of deeds." 

Held, tbat this is a specific denial of complainants bill and this denial most 
stand until it is overoome by sufficient proof. (Baton's Appeal 06 Pa. 488.> 

H, JV, Palmer, for plaintiff. 

fessups & Hand, for defendant. 

REPORT OF MASTER. 

To the Honorable, the Judges of the Court of Common PUas 

of Lackawanna County, 

SITTING IN EQUITY. 

This bill is filed under Act of May 25, 1878, (P. L. 149), 
which confers jurisdiction on Courts of Equity to reform de- 
fective acknowlegements. 

It charges that the acknowledgement in a certain deed 
dated April 17, 1868, executed and delivered by Laura Wid- 
ner and A. J. Widner, her husband, conveying property of the 
wife, to Edwai-d Dolph, is defective in that it omits to state 
that Mrs. Widner was examined separate and apart from her 
husband. 

The prayer is that the acknowledgement may be reform- 
ed so as to show that the examination and acknowlegement 
of Mrs. Widner was separate and apart from her husband. 
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The answer of defendants sets up that neither Laura 
Widner nor A. J. Widncr, her husband, ever acknowledged 
the deed at all. 

The Master finds the facts to be as follows: 

First. — On April 17, 1868, Laura Widner being the owner 
of a one-eighth interest in the estate of her late father Alex- 
ander D6lph, said estate being composed of both real and 
personal property, sold and conveyed by deed of release, in 
which.her husband A. J. Widner joined, all her said interest 
to Edward Dolph for the sum of sixteen hundred dollars. 

Second. — The said sum of sixteen hundred dollars was a 
full and adequate price for the property so conveyed. 

Third. — The said purchase money was paid by Edward 
Dolph to Laura Widner, one thousand dollars upon theexecu- 
tion of the deed, and the balance five or six years later. 

Fourth. — Upon the said 17th day of April 1868, the said 
Laura Widner and her husband A. J. Widner went before N. 
W. Warner, esq., a justice of the peace for the County of 
Luzerne, residing in the borough of Dunmore in said county, 
and acknowledged the deed mentioned in the first finding of 
fact, to be their act and deed. 

The said justice made fully known to the said Laura 
Widner the cpntentsof the said deed and she declared to him 
that she signed* sealed and delivered the same without any 
coercion or compulsion of her said husband. 

Fifth. — The said acknowledgement of Laura Widner was 
not in the presence of her husband A. J. Widner, 

Sixth. — A. J. Widner was not present when the said 
justice made the contents of said paper known to Laura 
Widner, nor when she declared that she signed, sealed and. de- 
livered the same without any coercion or compulsion of her 
said husband. 

Seventh — The certificate of acknowledgement, of the 
justice fails to show that the acknowledgement and examina- 
tion of the wife was separate and apart from her husband. 

The said certificates is as follows : 

Luzerne County, ss. : 

On the 17th day of April, A. D. 1868 appeared before me 
one of the justices of the peace in and for said county, Andrew 
J. Widner and Laufk, his wife, and acknowledged the forego 
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iag release to be their act and deed and desired that the same 
might be recorded as such according to law. She, the said 
Laura Widner being of full age and the contents being by me 
fuPy made known to her. she did declare and say that she 
signed, sealed and delivered the same without any compulsion 
or coercion on the part of her said husband. 

N. W. Warner, [seal]. 
Justice of the Peace. 

Eighth. — There was no fraud or duress in the transaction. 
L^ura Widner was entirely willing to sell the property for the 
price named in the deed, and did so sell and took the purchase 
money. Both before and after the said sale she expressed 
satisfaction with her bargain and advised other heirs having 
similar interest in the said estate of Alexander Dolph to sell 
for the like price. 

Ninth. — The said deed was recorded at Wilkes-Barre the 
county seat ojf Luzerne County on the 29th day of April, A. 
D. 1872. 

Tenth. — All of the real estate of Alexander Dolph deceas- 
ed w^s in Luzerne County until the formation of Lcickawanna 
County in 1878. 

Eleventh.-^Part of said land of Alexander Dolph consisted 
of a tract of coal land situated in the old township of Blakely, 
about four miles from where A. J. Widner and Laura Widner 
have resided ever since and before, the said deed of April 17, 
1868 was made. 

Twelfth. — Edward Dolph has had possession of the said 
Blakely township land since the death of Alexander Dolph. 

Thirteenth —Upon April 12, 1888, A. J. Widner and 
Laura Widner brought an action of ejectment for the land 
mentioned in the eleventh finding of fact, against Edward 
Dolph, and that action is now pending in the Court of Com- 
mon Pleas of Lackawanna County. 

Fourteenth. — Edward Dolph died in April, 1890, and Ed 
ward S. Dolph and Isaac P. Hand arc his executors. 

Fifteenth. — On the 30th of January, 1890, the said Laura 
Widner and A. J. Widner leased their interest in the coal un- 
derlying the track of land mentioned in the eleventh finding 
of fact to the Delaware & Hudson Canal Company under an 
agreement that the title of Laura Widner being in dispute no 
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royalty or rent should be paid her by the lessees until her in- 
terest in the property was established by action or actions at 
law. 

Sixteenth. — Edward Dolph sold the said land in 1889 to 
John B. Kerr, who on January 4th, 1890 sold the same to the 
New York & Ontario Land Company. The sum of sixteen 
thousand dollars is retained by the purchaser, from the estate 
of said Edward Dolph, under an agreement that the same 
shall not be paid until the defect in the title to the land, aris- 
ing out of the imperfect certificate of acknowledegment afore- 
said shall be cured. 

CONCLUSION OF LAW. 



The master concludes from the foregoing statement of 
facts that complainant*s are entitled to ihe relief sought to wit : 
that a decree be made for the reforming of the said certificate. 
so that the same may read as follows to wit : 

Luzerne County, ss. : 

On the 17th day of April 1868 before me the subscriber a 
justice of the peace in. and for said county personally came A. 
J. Widner and L^ura his wife above named and in due form 
of law acknowledged the foregoing release and quit claim 
to be their act and deed and desired the same might be re- 
corded as such. And the said Laura being of full age and 
by me examined separately and apart from her said husband 
and the contents of the foregoing deed being first m^de fully 
known to her by nie, declared that she did voluntarily and of 
her own free will and accord sign, seal and as her act and deed 
deliver the same without any coercion or compulsion of her 
said husband. 

Witness my hand and seal the day and year aforesaid. 

N. W. Warner, [seal]. 

Justice of the Peace. 

And the master recommends that such decree be en- 
tered in this case, and that plaititiffs pay the costs. 
January 23, 1891. Henry A. Knapp, Master. 
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DISCUSSION OF FACTS AND LAW. 

For his finding of fact that Laura Weidner and A. J. Weid- 
ner acknowledged the said deed the master relies upon the 
certificate of the justice which in the absence of fraud he 
deems conclusive evidence of the facts therein certified. 

Cressona Savings Fund Association vs. Sowers, S. B. P. 
(134) Pa. 354 and cases cited. 

Complainants by their bill only seek to cure or remedy 
the certificate in one particular, to wit: in the defect that it 
does not state that the examination and acknowledgement 
of Laur^ Weidner was separate and apart from her husband. 
This is the only defect there is in the certificate. The mater- 
ial allegation of the bill is that A. J. Weidner the hus- 
hand was not present when Laura Weidner acknowledged the 
deed, but that the justice omitted to certify the fact that 
Laura Weidner's acknowledgement was separate ,and apart 
from her husband. Complainants did not need to allege that 
Laura Weidner and A. J. Weidner acknowledged the deed, for 
the certificate establishes that. When therefore Laur^ Weidner 
and A. J. Weidner answer that they never acknowledged the 
deed at all the answer is not, in the opinion of the master, re- 
sponsive to the bill. 

The case of Cressona, etc., Association vs. Sowers, 134 Pa. 
354, decides that where a certificate is sought to be cured in 
some ciertriin particular, in which it is defective, all the certified 
facts are not put in issue, but such only as are defectively 
stated in the certificate. 

The defect here is in not stating the examination and 
acknowledgement of Laura Weidner to be separate. An an- 
swer that such examination and acknowledgement was not 
separate and apart, but was in the presence of A. J. Weidner 
the husband would have been responsive; but an answer set- 
ting lip that Laura Wei 'ner and A. J. Weidner never acknowl. 
edged at all, is not responsive but sets up new matter of defence, 
concerning which there is no defect in ^the certificate, and 

which complainants are not obliged to establish for it is al- 
ready established by the certificate. 

This is the way theise matters appear to the master and he 
reports accordingly. 
January 23, 1891. Henry A. Knapp, Master. 
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REPORT OF MASTER UPON EXCEPTIONS. 

To the HonorabUy the Judges of iJie Said Court : 

Exceptions to my report as master in the above case were 
filed with me January 24th, 1891, on behalf of A. J. Widner 
and Laura Weidner and upon February 3, 1891 on behalf of the 
President, Managers and Company of the Delaware and Hud- 
son Canal Company. 

Having re-examined the subjects covered by said excep- 
tions I further report thereon as follows : 

Exceptions of A. J. Weidner and Laura Weidner. / 

I find as matter of fact that Edward Oolph at the time he 
purchased the interest of Laura Weidner in the estate of 
Alexander Dolph deceased (to wit : April 17,1868) was the 
administrator of .the estate of the said Alexan'^ler Dolph, de- 
ceased, and had been so for about eight years. And my re 
port is amended so far as to make such finding of fact a part 
of my report. The third exception of A. J. Weidner and Laura 
Weidner is well founded in so far as it complains of my ommis- 
sion 10 find such fact, but is not in my opinion well found- 
ed when it complains of my omission to find that Edward 
Dolph by any false representations induced Laura Weidner to 
sell her interest for sixteen hundred dollars when in fact it 
was worth ten thousand dollars. 

None of the other exceptions of A. J. Weidner and Laura 
Weidner are in my opinion^ either in whole or in part well 
founded. 

Exceptionsot the President, Managers and Company of 
the Delaware and Hudson Canal Compan) . 

The third exception of said exceptant is identical with 
the third exception of Laura Weidner and A. J. Weidner, and 
I report thereon in the same terms. 

None of the pther exceptions of the said exceptant are in 
my opinion, in whole, or in part well founded. 

I therefore decline to amend my report in any other par- 
ticular than to insert and make a part of it, the finding of fact 
that Edward Dolph was administrator of Alexander Dolph as 
above stated. HENRY A. Knapp. Master. 

February 10, 1891. 
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GUNSTER, J. We agree entirely with the learned master 
that the material allegations of the plaintiff's bill are the al- 
legations that Mrs. Weidner was examined by the justice, 
separate and apart from her husband, and that by mistake and 
accident the fact that such examination was made was not 
stated in the certificate of the justice but we do not agree 
with him in the conclusion that the answer is not responsive 
to these allegations. They are contained with others in the 
second paragraph of plaintiff's bill. In the second ' paragraph 
of their answer the defendants say " iVe deny the statement set 
forth in paragraph second of said bill. When said assignment 
or release was signed and delivered, no one was present but 
A. J. Weidner, Laura Weidner, and Edward Dolph. That 
we, A. J. Weidner and Laura Weidner never acknowledged 
said release before N. W. Warner, Esq., or any other officer 
or person authorized to take acknowledgements of deeds." 
The second and third sentences of this paragraph, without 
more, may not be responsive, because iti the absence of fraud 
or duress the certificate of the justice is conclusive as to the 
facts therein stated. Heester vs. Glasgow, 79 Pa. 79. But the 
first sentence is a specific denial of the material allegations of 
the plaintiff's bill and this denial must stand until it is over- 
come by sufficient proof. The case before us is essentially 
different from that of Cressona Ass.'z'j. Sowers 134 Pa. 354. In 
that case the answer averred that the instrument was not 
acknowledged as alleged in the bill, and that its acknowledge 
ment was not duly certified, without stating how it had been 
acknowledged and how the acknowledgement should have 
been certified, and it further averred that the wife had not 
been examined separate .and apart from her husband, etc. 
The court very properly held that the "respondents in their 
answer admit all the necessary facts for the relief asked, but 
set up that the concluding fact of the certificate, as to the 
separate examination and acknowledgement by Catharine 
Sowers, is not true in fact. Th»s part of the answer, clearly 
is not responsive to the bill, and if regarded at all, must be 
treated as a cross-bill in which the respondents are the actors 
seeking relief," and that, in the absence of fraud or duress, the 
certificate of the justice was conclusive of the facts therein 
staled. In the present case, while the defendants deny ever 
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having acknowledged the instrument without alleging fraud or 
duress, they specifically deny the allegations in the bill that 
Mrs. Weidner was examined by the justice separate and apart 
from her husband. We think under the rule laid down in 
Eaton's Appeal, 66 Pa. 4^*3, that this was responsive. 

The learned master evidently bases his findings that the 
acknowledgement of Mrs. Weidner was not in the presence of 
her husband and that her husband was not present when the 
justice made the contents oi the deed known to her, etc., 
upon the idea that the answer was not responsive, for there is 
no sufficient evidence outside of averment in the bill, that she 
was examined by the justice separate and apiart from her hus- 
band. The plaintiffs called only two witnesses on this ques 
tion. One was Mr. Warner, the justice whose name is signed 
to the certificate and the other was Mr. Weidner, the husband. 
who was called as for cross-examination. Mr. Warner testi- 
fies that he has no recollection about the acknowledgement 
one way or the other, that he knew nothing about the deed 
until two years ago, and intimates very strongly that it was 
never acknowledged by Mrs. Weidner before him, although 
he admits that his signature is attached to the certificate. 
Mr. Weidner testifies that he was never present when the 
deed was acknowleged by his wife; that it was given at his 
house; that no one was present except himself, his wife and 
Mr. Dolph, and that there was no justice there, and that he 
never acknowledged the deed before anybody, and that his 
wife did not go before a justice that day to his knowledge. 
Called in his own behalf he testified that no one was present 
at the tiine the paper was delivered except his wife, Mr. 
Dolph and himself; that Mr. Dolph put the paper in his 
pocket and went away with it, and that he had not seen the 
paper from that time until it was shown to him before the 
arbitrators. It js not necessary to set out the testimony of 
Mr. Weidner at Jength. The only legitimate inference to be 
drawn from it is that neither he nor his wife ever acknowl- 
edged the release. 

It is argued however by cousel for plaintiffs, that justice's 
certificate is conclusive of the facts therein set forth and there- 
fore the inference to be drawn from Mr. Weidner's testimony 
is that he was not present when Mrs. Weidner's acknowledge- 
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ment was taken. If the argument were sound the plaintiffs 
would still have the testimony of but one witness with which 
to overcome the answer which Mrs. Weidner made under 
oath. We do not think that the recording of the release, the 
lapse of time and the possessions and use of the land by the 
grantee without objection is evidence tending to prove that 
Mrs. Weidner was examined by the justice separate and apart 
from her husband. The plaintiffs having failed to prove by 
sufficient evidence the allegation of their bill upon which 
their whole case depends, it follows that the bill must be dis- 
missed. 

The claim made by the defendants in their answer that 
the release was obtained by Mr. Dolph by misrepresenting 
the value of the 'father's estate is stale and without good 
ground. The defendants acquired and received six hundred 
dollars of the purchase money some six years after the exe- 
cution and delivery of the release. Indeed no objection 
whatever seems to have been made until the defect in the 
certificate of acknowledgement was discovered some eighteen 
years after its date. There is neither allegation nor proof that 
Mr. Dolph knew that the estate was worth more than he is 
alleged to have represented it to be. It is true he was the 
administrator and may have had better means of knowing but 
the estate was involved in litigation. Mrs. Weidner was not 
only willing to sell for the price offered, although she was 
advised by her husband that it was worth more, but she ad- 
vised others interested in the estate to sell at the same rate. 
There is no evidence that she is or ever has been ready or' 
willing to return the purchase money, and is in no position to 
invoke equity. 

Of the exceptions filed by Mr. and Mrs. Weidner the 
first, second, third, fourth and eighth are dismissed and the 
fifth, sixth and seventh are sustained. Of the exceptions 
filed by the Delaware & Hudson Canal Co., the first, second, 
third, fourth and eight are dismissed, and the fifth, sixth, 
seventh, ninth, tenth, and eleven are sustained. 

The plaintiffs bill is dismissed and it is ordered that each 
party pay his own costs including one-half of the examiners 
and masters fees. 
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Pitcher vs. The Peoples Street Railway Co. 

/h Court of Common Pleas of Lackawanna County, No. 2J4, 

November term, 1888. 

RULE FOR JUDGMENT "NON OBSTANTE VEREDIETO" AND 
WHY NEW TRIAL SHOULD NOT BE GRANTED. 

Plaintiff brought action to reoovvr for injuriei reoalTed by his eight 7«ar 
old tton while he was attempting to board a xsar belonging to defendant oompany. 
Tlie eVidenoe showed that the boy approached the car while it was standing still, 
a short distance from the terminus of the road. He took hold of the railing at- 
tached to the front end of the body of the car with his right hand and when he 
was in the act of stepping on the osr, without any notice or warning to him, the 
oar was suddenly started forward and he lost his hold on the railing and was 
thrown under the wheels and one of his legs was badly injured. 

No eWdence was offered to show that he hailed the car, or that it stopped for 
him or that the driver or conductor actually knew of Ids intention or attempt to 
get on the car. 

Theemployessof the compimy on this line were in the habit of stopping the 
cars wheneTer and whercTer requested to let passengers on and off. The defend- 
ant company contended that the boy was not a pniienger and therefore they wtoe 
not respooaibie. 

Query— Was tha boy a pneienger or had he been accepted as such by the 
company f If he was then the company was bound to gire him reasonable time 
to get on and off . the oar in safety. (Penna. Railroad Go. w . Kilgore, 82 Pa. 
90&) 

The definition of the wor I "passenger** as Judicially construed under the Act 
of April 4, 1808, P. L. 56, is "one who trarels in some public conreyance, by Tirtue 
of a contract, express or implied, with the carrier, as the payment of fare or 
that which Is accepted as equiTolent therefore.*' (Penna. R. Go. et. Price, 
96 Pa. 860.) 

It is a general rule that the relation of carrier and pneienger begins, when a 
eontraot of carriage baring been made or the paseonger baring been accepted as 
such by the carrier, he has come upon the csrriere premises or has entered upon 
any means of conreyance prorided by the carrier. (PaUerMn Railway Aca Law, 

812.) 

HtOd, There is no eridenoe in the present oaee of an exprem contract of car- 
riage. 

The rule is not, howerer, inflexible that to entitle a person to the protection 
of a passenger he must be actually within the rehide or upon some portion of it. 
It is an established doctrine that the burden of proving negligence ii upon him 
who alleges itw 

While there may be no acceptance of a paawnger yet the company may 
not be entirely reliered. 

Where their employers were instructed to stop at the intersections of streeti 
and not forbidden to stop elsewhov and were permitted and did stop whererer 
they were requested by persons desiring to get on and off and a boy, intending to 
take paseage and pay his fare, attempted to get on while the car was standing 
still: ITeU, That he under such circumstances was entitled, at least, to ordinary 



When the right to recorer is shown in such oaies the measure of damagss 
is what the plaintiff neosssarily or reasonably expended for medlbine, care, eta. 
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and for the loiB, if any, of the earniog capacity of bis son from the time of the 
accident until he becomes of age. 

S. B. Price, for plain tiff. 
Jessups & Hand, for defendant. 

GUNSTER, J. — P1ainti£F*s son, aged about eight years, 
was seriously injured while attempting to get on a car of the 
defendant company on his way home at Hyde Park from 
school in the central part of the City of Scrantoh. He had 
been waiting for a car for som^ time when one approached 
from the Hyde Park side and stopped directly opposite the 
boy on Lackawanna avenue anc only a short distance from 
the terminus of the line, to let off a passenger. The boy ap- 
proached the car rapidly and, while the car was still standing 
still, took hold of the railing attached to the front end of the 
body of the car with his right hand. In his left hand he held a 
basket and a book. When he was in the act of stepping on 
the car without any notice or warning ro him, the car was sud- 
denly started forward, and he lost his hold on the railing and wa 
thrown under the wheels and one of his legs badly injured. 
There was no evidence on the trial that he had hailed the car, 
or that it had stopped for him in particular, or that the driver or 
conductor actually knew of his intention or attempt to get on 
the car. The employees of the company on this line were in 
the habit of stopping the car whenever and wherever request- 
ed to let passengers on and off. 

It is contended on part of the defendant that the boy 
was not a passeng' r and that therefor the plaintiff cannot re- 
cover. It is the general doctrine of the text books that rail- 
ways are not liable to persons who have not been accepted as 
passengers, and the intent of the person to pay his fare and 
his good faith are immaterial, where there has. been no con- 
tract, e^ppress or implied, on the part of the railway. The ex- 
istence of the relation of carrier and passenger is dependent 
upon the making of a contract of carriage. Pattersons Rail- 
way Ace Law, § 214. A passenger, in the legal sense of 
the term, is "one who travels in some public conveyance, by 
virtue of a contract, express or implied, with the carrier, as 
the payment of fare or that which is accepte<l as an equivalent 
therefor." Penna R. Co. vs. Price, 96 Pa. 256; Bricker vs. Phil. 
R. R. Co , 132 Pa. I. This is the definition of the word **pas 
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Sanger" contained in the Act of April 4, 1868 P. L. 58, and 
under it a mere trespasser, a person who steals a ride upon a 
train, or who is employed thereon, is not a passenger within 
the meaning of the Act and is not entitled to- protection as 
such. 

Was the boy a passenger or had he been accepted as^uch 
by the company? If he was, then the company was bound to 
give him a reasonable time to get on or off the car in safety. 
Penna. R. Co. vs. Kilgore, 32 Pa. 292: Johnson vs. West Ches- 
ter & Phil. R. Co., 70 Pa. 357; Penna. R. Co. vs. Peters, 1 16 Pa. 
206. No case precisely Ifke the present one has been cited by 
counsel and I have not been able to find any and must there- 
fore answer the question raised iii the light of authorjticis 
which bear on it indirectly. It is a general rule that the re- 
lation of carrier and passenger begins, when a contract of car- 
riage having been made, or the passenger having been ac- 
cepted as such by the carrier, he has come upon the carrier's 
premises or has entered upon any means of conveyance pro- 
vided by the carrier. Patterson Railway Ace. Law, 212. 
There is no evidence in the present case of an express con- 
tract of carriage and the cases in which there was are of little 
assistance to us. If the plaintiff's son was a passenger at all 
he was an accepted passenger, and the question to be de- 
termined is whether tne evidence in the case was sufficient to 
warrant the jury in finding that the company had accepted 
him as a passenger. An illustrative of what is sufficient evi- 
dence of such acceptance I may be permitted to refer briefly 
to several cases. In Brien vs. Bennett, 34 E. C. L. 984. (8 C. & 
P. 724) it appeared that the defendants omnibus was passing 
on its journey, when the plaintiff held up his finger to cause 
the driver of the omnibus to stop and take him up, and that 
upon his doing so the driver pulled up and the conductor 
opened the omnibus door; and that just as the plaintiff was 
putting his foot on the^stepof the omnibus, the driver suppos- 
ing that the plaintiff had got into it, drove on, and the plaintiff 
fell on his face on the ground, and was much hurt. Counsel 
for the defendant contended that the plaintiff never was a 
passenger, but Lord Abinger, C. B., decided that the stop- 
ping of the omnibus implied a consent to take the plaintiff as 
a passenger, and that it was evidence to go to the jury, and 
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a verdict was rendered in favor of the plaintiff. In Eppen- 
dorf vs. Brooklyn City & Newton R. Co., 69 N. Y. 195, it ap- 
peared {rom the plaintiff's evidence that desiriiig to take 
passage in one of the defendants' street car». he signalled the 
driver of an open car then passing in the street to stop. The 
driver recognized the signal, applied the brake and slowed 
the car. While it was moving slowly, the plaintiff attempted 
to get on. He placed one foot upon the rail on the side, tak- 
ing hold of the end of one of the seats with his hand, and 
raised himself from the ground, but before he could place 
the other foot firmly upon the rail, the driver, while looking at 
him and without any signal or notice to him, let go the brake, 
and thus started the car with a jerk. Plaintiff's foot slipped 
and got under' the car, and was run over and badly crushed. 

At the close of the plaintiff's evidence, defendants codn- 
cil moved for a non suit upon the ground of plaintiff's con- 
tributory negligence in getting upon the car while it was in 
motion. This was refused and it was held that the plaintiff 
had the right to expect that the speed of the car would con- 
tinue arrested until he was safely on the car ; that it was the 
act of the driver in letting go the brake without notice, and 
thus suddenly giving the car a jerk while plaintiff was getting 
upon it, that caused the accident and that upon all the evi- 
dence in the case it was for the jury to determine whether the 
plaintiff was chargeable with negligence, and whether such 
negligence contributed- to the injury. The fact that the 
plaintiff had been accepted as a passenger seems to have been 
taken for granted for it is not mooted' in the case. In 
Smith vs, St. F'aul City Ry. Co. 32 Minn., i, (s. c. 16, Am. vs. 
£ng. R. cases 310) the plaintiffs evidence tended to show that 
he had reached the car, which had stopped for him at a crossing, 
and was endeavoring to enter it by a single low step, in the 
rear and center of the car, between the rails ; that while he 
was on the step and in the act of opening the door, which 
opened with difficulty, he heard the noise of another car ap- 
proaching, which was unexpectedly brought in collision with 
the one he was entering, and he was thereby struck, knocked 
down and injured. 

The court charged the jury that "if the plaintiff was not 
actually on the platform, but had hailed the car, and the car 
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had Stopped for the purpose of enabling him to take passage, 
and he was in the act of carefully and prudently attempting to 
step upon the platform, lie is to be regarded as a passenger. 
Vanderburgh, J. says: "This instruction is correct as a legal 
proposition, and also clearly within the evidence, which taken 
together, is amply sufficient to support the finding that the 
plaintiff had accepted the defendants' invitation to take pass- 
age which had been signified by its stopping the car and 
waiting for him to enter it. that he was in the act of entering 
it and had so far placed himself in the charge of the defend- 
ant as to be entitled to the protection of a passenger. The 
rule is not inflexible that to entitle a person to such protecr 
tion Tie must be actually within the vehicle or upon some 
portion of it. Otherwise he might in good faith, and in the 
exercise of due care, place himself in a position of peril^ while 
in the act of taking passage, upon the consent and invitation 
, of the carrier, and the latter be bound to the exercise of or- 
' dinary care only." In Stager vs. Ridge Avenue Pass. R. Co., 
119 Pa. 70, the plaintiff attempted to board the car at the front 
platfonn, whilst the car was in motion. He had given the 

* 

driver a signal to stop and as the car approached the crossing, 
it slowed up, but before it had fully arrived at the place where 
the stop was to be made he attempted to enter. He succeed- 
ed in getting on the lower step with one foot only and before 
he could establish himself there, a sudden motion of the car 
forward threw him off and he fell under the wheels. The car 
was moving slowly at the time but its rate of speed was not 
definitely shown. Mr. Justice Clark in rendering the opinion 
says that the court was not prepared to say, as matter of law, 
that the attempt of a 4)assenger to board a street car, whilst 
it is in motion, is to be considered an act of negligence, no 
matter what may be its rate of speed, nor could they say that 
the act of entering the car by the front platform, when the 
car was in motion, regardless of its rate of speed, was an act 
of negligence, but the court held that the plaintiff's injury was 
received before he had placed himself in the carriers hands; 
that the burden of proving some negligent act on the part of 
the company or its servants was on the plaintiff, and, as there 
was no proof of negligence, the plaintiff could not recover. 
The reason Stager had not yet placed himself in the carriers 
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hands at the time he received his injuries is obvious. He at- 
tempted to board the car while it was in motion and ^'be- 
fore it had fully arrived at the place where the stop was to be 
made*' and when the company had evidenced its intention of 
receiving him as a passenger. This important fact is stated 
in the opinion of Justice Clark though it does not appear in 
the report of the case proceeding the opinion. There can be 
no question but that if Stager had waited until the car had 
come to a standstill in response to his signal and he had been 
injured in the manner that he testified while attempting with- 
in a reasonable time to get on the car, he would have been en- 
titled to the rights of a passenger and that the burden of 
provinfg proper care would have been thrown on the carrier- 
The two points decided by this case are, first, that the men 
slowing up of a car is not evidence of the acceptance as a pas- 
senger of the person who signals at the point where he is in- 
jured while attempting to get on when a stopping place is 
indicated furtheron, and second, that the burden of proving 
that personal injury received was the result of some act of 
negligence on the part of the company or its servants was on 
the plaintiff and that the mere fact of the injury to a person 
who was not a passenger was not enough proof. The sound- 
ness of this decision cannot be questioned, for if a carrier can 
be held to have accepted as a passenger a person who has 
given* a signal to stop, as soon as he be gins to lessen the speed 
of his car or vehicle, he might as well be held to an accept- 
ance as soon as the signal is given, for as a rule the effort to 
lessen the speed immediately follows the signal. The second 
point is ruled in accordance with the well established doctrine 
that the burden of proving negligence is upon him who alleges 
it. There is a material difference between the quantity of 
proof required in the case of one who is a passenger and one 
who is not. As was said in D. L. & W. R. R. Co. vs. Apley s, 
90 Pa. 135, "the mere circumstances attending the injury 
when put in froof may be enough to cast the burthen of excul- 
pation on the defendant: If a passenger seated in a railroad 
car is injured in a collision, or by th« overthrow of the car, 
the breaking of a weeel, axle, or other part of the machinery, 
he is not required to do more in the first instance than to 
prove the fact and show the nature and extent of his injury, 
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A prima facie czs^ of negligence is made out, and the onus is 
cast upon the carrier to disprove negligence. It was accordingly 
said in Sullivan vs. Phila. & Reading R. Co., 6 Casey 234, 
when a railroad company undertakes the transportation of a 
passenger for an agreed price, 'the contract implies that they 
are provided with a safe and sufficient railroad to the point in 
dicated; that their cars are staunch and road worthy; that the 
means have been taken beforehand to gua d against every ap- 
parent danger th^t may beset the passenger, and that the 
servants in charge are tried, sober and competent men. 
When in the performance of this contract a passenger is in- 
jured; without fault on his part, the law raises prima facie a 
presumption of negligence, and throws on the company the 
onus of showing that it did not exist.' It is reasonable 
that it should be so, because the company has in its. posses- 
sion and under its control, aliiiost exclusively, the means of 
knowing what occasioned the injury and of explaining how it 
occurred, while as a general rule, the passenger is destitute of 
all knowledge that would enable him to present the facts, and 
further negligence on the company, in case it really existed." 

It is to be observed that in each of the four cases above 
cited, there was actual notice of the intention of the plaintiff 
to take passage. In two of them there was evidence of ac- 
ceptance of the request to stop by stopping entirely. In one 
there was a showing of speed for some time and a sudden 
starting after it was obvious that the plaintiff was attempting 
to get on. In the last case there was evidence of an accept- 
ance to stop at a point beyond ^here the plaintiff attempted 
to get on. In all. of them the contract of>afe carriage includ- 
ing safely getting onj at the point of stoppage may be im. 
plied. I know of ho case in which any one was accorded the 
rights of a passenger in the absence of such a contract express 
or implied and so far as I know it has been uniformly held 
that the contract relation must exist before the plaintiff can 
recover as a passenger. 

This brings us to the face of the facts of the present case. 
What evidence is there that the defendants had accepted 
plaintiff's son as a passenger? The only evidence which I 
can recall and certainly the only evidence to which my atten- 
tion has been called is that the defendant is a carrier of pas- 
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sengers for hire and that their car had stopped and was 
standing still when the b6y attempted to get on. But it also 
appears that 'the car was within a few rods of the terminus of 
the line and that it had been stopped to let a passenger off 
and there is no evidence that it had been stopped to let any. 
one on, or that those in charge of the car knew that the boy 
wanted to get on board. Speaking for myself only I am free 
to say that this testimony cannot be construed into an ac- 
ceptance by the defendant of the boy as a passenger. 

But this does not by any means end the case. While 
the boy may not have been a passenger, the company still 
owed him the duty of ordinary care. He was not an em- 
ployee of the company and he was not a trespasser or inter- 
loper. The company is a carrier of passengers for hire and 
was operating its road. There is no evidence that they had 
any regular place where the contract for passage could be 
made, or where tickets could be purchased, or the fair paid, 
except at or on the car. and, as is well known, that its the 
pUce where it is usually done. While their employees were 
instructed to stop at the intersections of streets, they were not 
forbidden to stop elsewhere and w^r^ permitted to and did 
stop where ever they were requested by persons desiring to get 
on or off. The car was standing still when the boy, intend- 
ing to take passage and ready and willing to pay his fare, 
attempted to get on. Under such circumstances it seems to 
us reasonable to hold that the defendant owed him at^ least 
ordinary care. Keating vs. N. Y. Cent. & H. R. R. Co., 49 N. 
Y. 673; Chicigo W. D. R. Co, vs. Mills, 105 sec 63 (s. c. 11. 
Am. & Eng. R. Case 128, Swigert vs. Hannibal St. Joseph R. 
Co. 75 Missouri, 475, (s. c. 9 Am. & Eng. R. Case, 322. 

In submitting the case to the jury I assumed that the boy 
was a passenger and charged accordingfy. This I think was 
error k>ecause the standard of duty is different in the case of 
one uho is not a passenger from what it is in the case of one 
who ts. In the case of passengers, carriers are bound to the 
exercise of the utmost degree of diligence and care. The 
slightest neglect against which human prudence and fore 
sight may guard, and by which hurt or loss is occassioned 
will render them liable. In other cases they are bound to the 
exercise of ordinary care only. Meier vs. Penna. R. Co. 64, 
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Pa. 225. I think I also erred in permitting the jury to guess the 
amount of damages. The measure of damages was correectly 
stated. If the plaintiff is entitled to recover be can recover 
what he necessarily or reasonably expended for medical care, 
etc., and for the loss, if any, of the earning capacity of bis son 
from the time of the accident lintil he becomes of 
age. The evidence of the amount of the first item was clear 
and there was no evidence at all as to the amount 6f the 
second. 

The rule for judgnient if#» obstante veredicto is discharged* 
The rule for new trial is made absolute. 



In Re : Estate of P. M. Osterhout, Deceased. 
Orphans' Court of Wyoming County, 

An exMiitor most aoooant in the Orph«ni* Oonrt for all proivrety of tbe d»- 
oiMned whioh oomM into hit pontHion, whether obtained before or after the death 
of the decedent, if the exeeator fkils to charice himaelf with an j saoh item, he 
can be soroharged with It. Aa a claimant of euch Item h^ haa no itanding on the 
dietribntfon. but he has a ttandinK on exception* to his aoooant when the attempt 
is made to soreharce him with its Talne. 

W.E,&C,A. Little J Ross & Dershitner, for petitioner. 
James W, Piate^ Chas. E, Tcrrey, contra. 

IN the orphan's court of WYOMING COUNTY. 

Wyoming County, S S : 

The petition of Seth L. Kenney of the City of Brooklyn 
State of New York, who being duly sworn respectfully sets 
forth : 

That your petitioner with E. S. Hand rick of the Borough 
of Tunkhannock, County of Wyoming, by the last will and 
testament of P. M. Osterhout, now deceased, late of said 
borough and county, were appointed the executors of his 
estate. 

That your petitioner has duly qualified and assumed the 
duties of his trust. 

That a portion of the personal property of .the said estate 
consists of bonds of one thousand dollars each, issued, six by 
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the P. A. N. Y. Canal and R. R. Co. and one by the Susque- 
hanna Coal Co. 

That a dispute has arisen between the said executors^ 
and between the said estate and the said £. S. Handrick 
as to the ownership of the said bonds^ the said £. S. Handrick 
claiming the said bonds as his o>wn. 

That the said EL Sw Handrick iveglects and refuses to ex- 
hibit a true and perfect inventory of th€ said bonds^ the prop- 
erty of the estate of the said P. M. Osterhout deceased. 

That the said bonds are now in the possession of the said 
£. S. Hjindrick, and he refuses access to said bonds by your 
petitioner and he fears that the said £• S. Handrick will dis> 
pose and sell the said bonds to the predjudice of the said 
estate. 

That the said £. S. Handrick is mismanaging the proper- 
ty of aforesaid under his charge, and that by reason thereof 
and of his said acts the said property of the said estate is 
likely and will be prejudiced by the continuance of the said 
E. S. Handrick as executor. 

Therefore he prays this Honorable Court to grant a rule 
on the said E. S. Handrick. in the nature of a citation, to ap- 
pear and show cause why he shall not make a true and perfect 
inventory of the property aforesaid ; and why the said bonds 
shall not be impounded and sequestered, until the title there- 
to may be judicially determined. 

And further to show cause why he shall not be removed 
from his said trust as executor aforesaid. 

And to grant such further relief, as equity and good con- 
science in the preservation of the said estate, in the said 
premises demand and require, and he will ever pray etc. 

Seth L. Keeney. 
ANSWER. 

The answer of E. S. Handrick to the aforesaid petition 
respectfully showeth. 

It is true that I was app>ointed one of the executors of P. 
M. Osterhout, deceased, I qualified as such and entered upon 
the performance of my duties with the full knowledge, con- 
sent and approval of Seth L. Keeney, my co-executor. It is 
not entirely true that said Keeney has assumed the duties of 
such office, as he has given a power of attorney to F. C. Ross, 
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e<(q., empowering the latter to act as executor in the place 
of ^aid Keeney. 

Since such delegation of authority I have, acted in con- 
junction with the said Ross in administering upon the estate 
of said P. M. Osterhout, and nothing has been done by me 
separately. I have done no act as executor without the 
advice, consent- approval, and co-operation of the said Ross. 

It is not true that ''a portion of the personal property of 
the said estate consists of bonds of one thousand dollars each 
issued six by the P. A. N. Y. Canal & R. R. Co., and one by 
the Susquehanna Coal Co.,*' at the time of the death of the 
said Osterhout he neither owned or possessed such bonds. 

About two months previous to his death (which occurred 
May 13th 1890) the said P. M. Osterhout gave the said bonds 
to ncie and frequently thereafter ratified said gift. I im« 
mediately took sole and exclusive possession thereof and have 
ever since held and yet do hold the same as my own. 

It is not true that I have refused to exhibit an inventory 
of said bonds, I was requested soon after the death of said 
Osterhout, by said Keeney to deposit them in the - Wyoming 
National Bank of Tunkhannock, Pa., subject to the orders of 
the executor of the said Osterhout, and that I declined to do so 
for the reason that the bonds belonged to me and not to the 
said estate. The said F. C. Ross is an attomey-at-law, prac- 
ticing in the several courts of this county and has heretofore 
been the legal adviser of said Keeney ; immediately after the 
burial of the said P. M. Osterhout the said Keeney requested 
me to go with him to the ofBce of said Ross and consult him, 
concerning the affairs of said estate. I complied with that re- 
quest, and many of the papers of said Osterhout were taken 
to said Ross. Upon the advice of the said Ross, no inven- 
tory was filed, he so advising and informing said Keeney and 
myself that to do so would be a needless expense. I def- 
ferred tb his opinion, thinking that as an attorney his opinion 
was proper and safe. At no time have I been requested to 
join in making any inventory. The principal part of said es- 
tate belongs to the wife of said Keeney and to myself, as will 
appear by the will of the said Osterhout, a copy of which is 
attached hereto. I have lived many years u:ith said Oster- 
hout, am fully acquainted with his business. The estate is 



08 LAOKAWANNA JUHIST. 

entirely solvent' and I deem it safe to creditors and legated 
to follow the suggestion of said Ross that no inventory be 
filed. 

With the exceptions of the afcrresaid request of the sa1d~ 
Iteeney to deposit the bonds in the said bank, I have notbeeil' 
asked to grant access to them. 

I have not in any way tried to dispose of them, have hot' 
threatened to do so, nor have I any thought of doing" so. Six 
of them' draw seven per cent, interest and the other one six 
per cent, payable semi-annually, and I regard them as ah ex- 
cellent investmcbf. 

It is noi true that I am niismanaging the property of said 
estate, as I h^ve done nothing except in conjunction with said 
Keeney and said Ross. It was known to both of them that I 
claimed said bonds as my own the day that letters testimen- 
tary were issued to Keeney and myself, and ever since the 
said F. C. Ross has been acting with me as executor without 
complaint, and we have collected for said estate upwards of 
$4500, which we have deposited ih the aforesaid bank to our 
'joint credit. I am the owner of real estate situate in -Wyom- 
ing County worth at least ten thousand dollars, above all en- 
cumbrances, the same consisting of nine pieces. Besides thi9 
I have personal property exclusive of said bonds, w6rth at 
least four thousand dollars. 

E. S. Handrick. 

Sworn. t9. Copy of will attached. 

SiTTSER, P. J.— It is clear that if E. S. Handrick was a 
stranger to the estate of P. M. Osterhbut the O. C. would 
have no jurisdiction of the controversy over the title to the 
bonds. Fretz Appeal, 4 W. & S. 433. Where the represen- 
tatives of an estate claim property in the possession of other 
parties they must seek their remedy in the C. P. But E. S. 
Handrick and Seth Keeney ai^e the executors of the estate of 
P. M. Osterhout. The controversy is between the estate and 
E. S. Handrick. Some court in some way has the power to 
determine that controversy. One executor cannot recover 
the property of the estate from another executor by replevin. 
It may be doubted if even the denia' of title in the estate as 
found in the answer would enable such an action to be niain- 
tained for once adjudicate the bonds to be the property of 
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the estate and the right oi one executor toL hold them is ay 
good as the right of the other. E. S. Handrick is one of the 
executors of the estate. He must account in the O. C. for all 
the property of the deceased which comes into his possession 
or which ought to have come into his possession. If he has 
property of the. estate in his possession .whether obtained before 
or after the death of P. M. Osterhout he must account for it. 
If he fails to charge himself with any such item he can be sur- 
charged with it. It is true that as a claimant of these bond^ 
he has no standine on the distribution but he has a standing 
on exceptions to his account when the Isittempt is made to 
surcharge him with his value. It is the fact thdit £. S. Hand- 
rick is an executor of the estate which lerives the O. C. exclu- 
sive jurisdiction of his accounts and of all question necessarily 
involved in their settlement. The eighth clause of the nine- 
teenth section of the Act of June i6th, 1836, gives the O. C. 
jurisdiction in ''All cases within their respective counties 
wherein executors, administrators, guardians or trustees may 
' be ffossessed of or in any way accountable for any real or per- 
sonal estate of the decedant," and the seventh section of the 
Act of May 19th, 1874, P. L. 207 Purd 1281-24 providis that 
"The said courts shall have power to prevent by order in the 
nature of writs of injunction, acts contrary to law or equity, 
prejudicial to property over which they shall have jurisdiction. 
Provided that security shall be given as now required by law 
in cases of writs of injunction." It is not always proper to is^ 
sue an injunction simply because the Court ha*^ the power and 
is asked to do so. If these bonds bear- the interest claimed 
for them it would be prejudicial to the interests of the estate 
to covert them into money. The defendant says he has no 
desire to so covert them. We will let the injunction stand for 
the present. It is better that they should remain in their 
present shape until the title to them is determined. When 
the question of the title comes to be disposed of either party 
nfay demand an issue to the C. P. and there is no doubt of 
the power of the O. C. to award it so that all questions of. fact 
may be decided by a jury. 

Injunction continued By the Court. 

Bcportod by CharUt W. Dawion. 
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The Fairlawn Coal Company, Limited, vs. The City 

of scranton. 

In Court of Common Pleas of Lackawanna County^ No. J2J^ 

November term, i88S. 

RULE TO SHOW CAUSE WHY NON SUIT SHALL NOT BE TAKEN 

OFF. 

Where there was an omisBion to moke wwerage of snffloient capacity to 
receive aiid pan all the sarfaoe water which aoconiiilated alone: the line of the 
newer, it was held that so long as it was a mere omissioii of the authorities to pro* 
Tide adequate means to carry off the. water which storms, and the natural forma- 
tion of the ground, throw on a lot, the owner thelreof could not softcain^aa action 
against the mnnicipeility. 

Such insufficiency of drainage is not negligence but want of judgment 
Where the evidence strongly proved, however, that profterty was injured by the 
constructing of the sewer, unless the rain was extraordinary, it was held t|Mit the 
plaintiff could recover. 

5. B. Price ^ for plaintiff. 
/. H. BurnSy for defendant. 

GUNSTER, J. The facts fairly deducible from the evidence 
produced on the trial, briefly stated are substantially as fol- 
lows: In 1887 and 1 888 the city constructed a stone arched 
sewtr in the bed of Pine Brook from the Delaware & Hudson 
Railroad to Johnson's Breaker a distance of some 1800 ur 
2000 feet. At the railroad the sewer was tightly joined to a 
culvert and from there to New street, a distance of some four 
or five hundred feet, there were no openings into it with the 
exception of a manhole and a six inch pipe. These were on 
the top and were kept closed. The ground slopes from either 
side to the brook and the construction of the sewer formed an 
artificial basin with the railroad embanktnent for a dam. Dur 
ing a heavy rain in July 1888 the water gathered in large 
quantities in this dam and finding no outlet rose high enough 
to flow into the slope of plaintiff's mine and did damage to 
to the amount of some $3300 

On the trial I was of the impression that the case fairly 
fell within the principles laid down in Fair vs. The City of 
Philadelphia, 88 Pa, 309 ; Collins rj. The City of Philadelphia, 
93 Pa., 272, and Kennedy vs. The City of Pittsburgh, 31 P. 
L. J. 230 and granted a non suit. A more careful examina- 
tion of the authorities have satisfied me that tne case should 
have been submitted to the jury. In the Fair case there is 
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simply an omission to make sewerage of sufficient capacity 
to receive and pass all the surface water which accumulated 
along the line of the sewer and it was held that so long as it 
was the mere omission of the authorities to provide 
adequate means to carry off the water which storms, and the 
natural formation of the ground, throw on a lot» the owner 
thereof cannot sustain an action against the municipality. 
The Collins case was an action brought to recover damages 
sustained by the plaintiffs, by reason of the flooding of their, 
premises, in consequen<:e, as it was alleged, of the sewer con- 
structed by the defendant on Canal street, being of insufficient 
size and capacity to receive and carry off all the water which 
fell upon and ran off the surface of the earth and the public 
streets in that locality during a rain storm which occurred at 
that time. The court held that the case was ruled by Fair vs. 
The City and that whether the natural drainage be by creek 
or by the surface it was in both cases obstructed by the in- 
sufficient provision made by the defendant to supply its 
place," and that this was not negligence but want of judg- 
ment. Kennedy vs. Pittsburgh is very like the Collins case 
in its facts. In neither of them is the question of liability 
discussed and both decisions are based on Fair vs. The 
City. 

It appears however that- in these two cases there was 
. evidence that the damage was caused by the construction of 
the sewer. All thr^e cases have been decided since the adop- 
tion of the constitution of 1874, though it does not appear 
from the reports that the sewers in the last two cases were con- 
structed since that time. And the constitutional provision 
that "Municipal and other corporations and individuals invest- 
ed with the privilege of taking private property for public 
use. sliall make just compensation for property taken, injured 
or destroyed by the construction or enlargement of their 
works, highways or improvements, which compensation shall 
be paid or secured before such taking, injury or destruction/* 
does not appear to have been mentioned in any of them by 
counsel or the Court. In the present case the evidence tends 
strongly to prove that plaintiff's property was injured by the 
construction of the sewer, and- if it was, I am of the opinion 
that if the rain was not an extraordinary one that plaintiffs 



103 LACKAWANNA JURIST. 

can recover. Borough of New Brighton vs. United Presby- 
terian Church, 96 Pa. 331, Hendricks Appeal, 103 Pa. 358 
Penna. R. Co. vs. Merchant, 119 Pa. S41. The rule is made 
absolute. 



Tiffany w. Billinqs. 

{ComffUm Pitas 0/ Wyoming County , Pa.^ No. i^t^ August Term^ 

T887.) 

RULE TO DISCHARGE ON COMMMON BAIL A DEFENDANT 

ARRESTED UPON A CAPIAS. 

On motioii to diteharge od oommoa bail a defandant arraafead upon a oapiaa 
it WM hOdy That an affldaTit nead not ba fllad with tha praoipa; hot whan the 
plaintiff raUasapon an alBdaTit 10 Iliad, it is aaa reqwnaa to tha fiile, and be cannot 
amend it, or file, a rappleaiental affldayft aftar dlaoovaring its defecta tfarongfa the 
ezoeptioaa of coanael or the opinion of the court. 

Harding & Jordan, for rule. 

James IV. Piatt, S. L. Tiffany, contra. 

SiTTSER, P. J. In this case a capias for trespass vi et 
armus is issued against the defendant upon the precipe of 
counsel for the plaintiff requiring bail in the sum of $5oa 
June 27th, 1887. 

An affidavit was also filed with the precipe in which the 
plaintiff briefly states that he has a cause of action against 
the defendant for a trespass. 

Upon this capias the defendant was arrested on the 8th of 
August, 1887, his counsel moved that he be discharged on 
common bail. This was a case in which a capias ad respond- 
endum might issue. It was not necessary to file an affidavit 
with the precipe. A defective affidavit is no worse than none 
at all. 

The only course for the defendant, was to cite the plaint- 
iff to show his cause of action. In T. & H. Pr., Vol. i, p. 300, 
it is said "Even where an affidavit to hold to bail has been 
filed with the prothonotary previous to taking out the 
writ — the defendant in order to obtain his discharge without 
bail or obtain a reduction of the amount of bail, must cite 
the plaintiff to show his cause of action." 

Having cited him to show his cause of action it follows 
that he may show it. This however was not done. A motion 
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was made to discharge the defendant upon common bail, and 
therefore the counsel for the plaintiff asked leave to file an 
additional affidavit. The filing of this affidavit was objected 
to on the ground that having filed one he must stand or fall 
by it. When cited to show his cause of action the plaintiff 
must rely upon the affidavit filed in response to the rule. He 
cannot correct omissions pointed out by exceptions of 
counsel or the opinion of the court. After having discover- 
ed the line in this way, he cannot be permitted to swear up 
to the mark. But this does not apply to the affidavit filed 
with the precipe unless the plaintiff chooses to rely upon it in 
response to the rule. If he relies upon it in response to the 
rule, he cannot amend it or file a supplemental affidavit after 
discovering its defects. We will treat this motion as a rule on 
the plaintiff to show his cause of action, and permit the de- 
fendant to file the affidavit he had presented in response co it. 
We reduce the bail to two hundred dollars. 

By the Court. 

BiporUd by Okariet W, Dawaon. 



JaYNE VS, STORM; 

{Court of Common PUas of Wyoming Co.unty^ No, IJ7, April 

Term, iSpp,) 

RULE TO SET ASIDE SHERIFF'S SALE OF REAL ESTATE. 
Tbe place wtaere the lands lied mutt be mentioned in the notice of a sheriff's 



Omittinic the name, township or other publicly knowa place, to designate 
the locality of the land, is a neglect of the statute. 

Toe right to have a sale set aside whci^e a statute has been violated, does not 
depend on proof, establishing injury to the defendant, the law presumes injury in 
sodh case. 

Tlandbillsprintedfrom tbe same type as the notices in the newspapers do 
not mxm to be hiAudbills in the sense of the siatate. Costs cannot come out of de 
feudant, hot as between the sheriff, the printer, and the plaintiff, the court has no 
power to make any order as to costs. 

Harding dr for dan^ for rule. 

Ross & Dershimer, contra. 

SiTTSER, P. J. The statute requires the place where the 
lands lie to be mentioned in the notice of the sale. 16 June, 
1836, 62 Purd., 757-85. The omission to name the township 
or any other publicly known place, to designate the locality of 
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the land is a neglect of one of the plain provisions of the 
statute. It is an irregularity which the acknowledgment of 
the sheriff's deed would cure, but it is fatal when urged to 
prevent its acknowledement. The right to have a sale set 
aside because the statute has not been complied with by th« 
officer who made it, does not depend upon proof as to whether 
the defendant has been injured or not in consequence. The 
law presumes injury in such case. 

Handbills were not put up as required by law ; ''Slips 
from the sheriff's advertisements, cut from newspapers, are 
not hand-bills," T. & H. P. 1-995. The large type containing 
the words "Sheriff's Sale*' over a notice taken from a news- 
paper does not seem to be a hand-bill in the sense of the 
statute. The print of the body of the notice is fine. It re- 
quires close inspection to read it. The matter is made still 
worse by putting nine different sales upon one piece of paper 
as was done in this case. 

The rule to set aside the sheriff's sale is made absolute. 
The costs of this sale cannot come out of the defendant, but 
as between the sheriff, the printer and the plaintiff we have 
no power in this proceeding to make any order as to costs. 

By the Court. 

ReporUd by Chtu, W. Dawaon. 



NORTHRUP VS. Whipple. 

(Common Pleas of Wyomittg County, Nos, 191, 192 and 206, 

November term ^ 1888.) 

A Judge in Tacatibn will order that voter shall be aweNed and hit name 
placed apon the reslsters li^t, if such an order can do any good. The constitution 
of the state says '*if twenty-two years of age or upwards, he shall have paid with- 
in two years a state or county tax which shall have been assessed at least two 
months and paid at least one month before election.** 

This provision cannot be abrogated by any statute. 

A petition to compel an assessor to aswM a voter should be presented to the 
court or judge only when it can be of ui« to him. 

fames W, Piatt, for petitioner. 
Harding & Jordan^ contra. 

PETITION OF FRANK.NORTHRUP. 

To the Hon. John A. Sittser, President Judge of the Court of 
Common Pleas, Wyoming County, Pa. 

The petition of Frank Northrup of Mehoopany Town- 
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ship in said county would respectfully represent that he is a 
citizen and resident of said county : that Rolla Y. Whipple 
within the time required by law, viz : before the 6th day of 
September, A. D. 1888, was requested to assess and register him 
the said Frank Northrup : that the said Rolla Y. Whipple ne- 
glected and refused to do so: that by reason thereof your peti- 
tioner will be deprived of his right to vote at the approaching 
election. 

Your petitioner would further represent that he is over 
the age of twenty-two years and will be qualified to vote if 
relief is granted as is noW prayed for. 

He therefore prays that a citation or rule to show cause 
may be issued by your honor to your complainant and the 
said Rolla Y. Whipple calling them before your Honor for 
such action as is right and proper and he will ever pray, etc. 

Frank C. Northrup. 

answer of r. y. whipple. 

R. Y. Whipple, the respondent says : — It is true the re- 
spondent is the assessor of Mahoop my Township and acted 
as such. 

He denies that said Frank C. Northrup made any appli- 
cation to the respondent to be assessed prior to September 
6th, 1888. 

That the only action in the matter know to your.respond- 
ent is, that one J. B. Main on or before the 6th of September 
aforesaid, rquested the respondent to assess the said Frank 
C. Northrup, that the respondent asked the' said J. B. Main 
what he would assess said Northrup with and*he replied that 
he did not know. The respondent further says ^hat at no 
time was he informed that said Northrup had property, pro- 
fession or occupation subjected to assessment. 

As to the remaining allegations in the petition the re- 
spondent is not informed. Rolla Y. Whipple. 

SlTTSEK, P.J. "Without reviewing the evidence, in each 
case in detail we deem it sufficient to say that in our opinion 
these applicants should have been assessed and under the 
power conferred upon a judge in vacation by the latter portion 
of the md section of the Act of 30th January, 1874 f. L. 31 
we would order that each of the applicants should be assessed 
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and their names placed upon the reg^istry lists if such an order 
could do them any good. 

The constitution of the state says "If twenty-two years of 
age or upwards he shall have paid within two years a state or 
county tax which shall have been assessed at least two months 
and paid at least one month before election. "This-provision 
cannot be abrogated by any statute and as we view it there 
is no statute which attempts to do so. These applicants for 
the interference of the judge are upwards of twenty-two years of 
age. They have not within two years paid a state or county tax 
assessed at least two months and paid at least one month be- 
fore election. No order that we can make can be of any use 
to them so far as the next election is concerned unless we can 
dispose with this constitutional prerequisite which we have no 
power to do. Th^ voter should invoke the power of the 
court or judge at the time when the order can be of use to 
him. Some matters of neglect on the part of an assessor 
might be corrected the day before election, others such as a 
failure to assess must be corrected at least two months before 
an election. If the matter is not corrected in time and there 
has been wilful neglect on the part of the assessor the 
voter can invoke the criminal provisions of the 19 section of 
the act of 1874. We do however order that after the 6th of 
November, 1888, these parties be assessed and their names 
placed on the registry lists." 

Reported by Charles W, Daweon, 



Burgess i^s. School District Northmoreland Township. 

{Court of Common Pleas of Wyoming County ^ No, rSj^ Novem^ 

her Term, jS88.) 

Where the statntiry writ of the Court of Common Pleas inae«, command- 
ing the director* and treasurer of a school di«trict to pay a Judgment out of the 
first unappropriated money of the district, which may come into their hands, the 
directors may not wait until the money comes to th«n, but they shall 
use due diligence and the powers conferred by law to get the money and pay the 
debt. 

Unnecessary delay and obstructive operations would be a breach of duty 
and a 'cQutempt of court. For this two remedies lie either a removal of the 
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directors aod otbeni appointed, on petition to the Court of Quarter Senions, or Im- 
prisoiiment for coiiteiupt of the procfw of the court. 

In this proceeding, the judgiueatoannot be attacked. Contending factions 
on the board while unfortunate Ih no excuse. 

When the collector is restrained by injunction, after a part of the dupli- 
cate was colliicted, on the ground that the law under which he was elected wa^un- 
co.istitutional and that he had never been appointed by the school board, all ob- 
jections to the collection of tbe tax may ^le removed by the school lioani appoint- 
ing him as collector. That all or a porUon of the fund was received from the 
sUte does not protect it unless needed to defray th- expense of the school year for 
which it wasappropiiated by the state. The schools not being open the previous 
year, the appro riation made for the schools that year and remaining unused goes 
into he general fund of the school district. 

Littles & Terry, for plaintiff. 
/antes W, Piatt, for defendant. 

SitTSER. p. J.. On the 15th of November. 1888, Edward 
Burgess obtained the above judgment against Northmoreland 
township. 

On the 28th of February, 1889, the Court of Common 
pleas issued the statutory writ commanding the d* rectors and 
treasurer to pa\ the same out of the first unappropriated 
money of the district which may come into their hands. This 
order does not mean that the directors served may wait until 
the money comes to them. It means that they shall use due 
diligence to get it— ^that they shall use the power conferred 
upon tht m by law to raise the money and pay the debt. Un- 
necessarily delay on obstructive operations would be a breach 
of duty and a contempt of the process of the court. There 
are two remedies for such want of action. The diiectors may, 
on petition to the Court of Quarter Sessions, be removed and 
others appointed in their stead, Purd. 286. 25, or the court 
may punish, by imprisonment, the contempt of its process. 
It is the duty of the court, having awarded the writ to use all 
the power conferred by law to secure the enforcement of its 
decrees. This writ was issued on the 28th of February, 1889. 
Over a year has passed and nothing has been done. The 
plaintiff has been remarkably patient. 

There is nothing in the answers set up. The judgment 
cannot be attacked in this proceeding. If there be any de- 
fence to the judgment, on affidavit of the facts, the court may 
grant a rule to open it but we cannot dispose of it in this 
proceeding. That there are contending factions on the 
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board evenly divided so that no action can be taken is un- 
fortunate but is no excuse. A tax has been levied. A collec- 
tor should be appointed to collect it. It was claimed on the 
argument that the collector elected had collected a part of 
the duplicate before he was restrained by injunction on the 
ground that the law under which he was elected was unconsti- 
tutional and that he had never been appointed by the School 
Board. It will be an easy matter for the school board to ap- 
point him as collector and remove all objections to the collec- 
tion of the tax. An order should be drawn on the treasurer 
for the unappropriated money in his hands. That all, or a 
porllon, was received from the state does not protect it unless 
needed to defray the expenses^ of the school year for which it 
was appropriated by the state. It was stated on the argument 
that there were no schools in Northmoreland last year. If 
this be the case the appropriation must have been made for 
the schools of the previous year and beitig unused for that 
purpose the money goes into the general fund of the district 
to be used as directed by the orders of the school directors. 
It is the duty of the directors to draw an order upon the 
treasurer for the money in his hands, less commissions, in 
favor of the holder of this judgment to appoint a collector of 
the duplicate already made out and to use due diligence to 
obtain the money to pay this judgment. 

Believing that this opinion is all that is necessary at 
present we will await the action of the directors before we 
definately dispose of the application for an attachment. April 
lo, 1890, is fixed for a further hearing. By the Court. 

Reported by CharUe W, Datoaon. 



Harding vs. Douglass. 

In Court of Common Pleas of Northampton County, 

EXECUTION — RULE TO PAY MONEY INTO COURT — JUDGMENl 

— MARRIED WOMEN. 

As a general rale the proceeds of an ezecutioti against personal property 
will not be ordered into court except on the application of a lien creditor who 
isbowd some reasonable ground to dispute the right of the execution plaintiff. 
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Whilst a jadgmeat confeoed by a married woinaD is void, it is Toid only as 
€U9ain$t hety and a subsequent Uen creditor will not be heard to contest tbe 
▼alidlty of tbe Judgment on the ground of tbn ooverture of the defendant 

Rule on sheriff to show cause why he should not pay into 
court the proceeds of an execution against personal property. 

H. C. Cope, for rule. — Any person having an interest in 
property sold by the sheriff whose claim may be injured by 
the distribution, can have an issue to try the right to the 
money arising out of the sale : Smith vs, Reiff, 20 Pa., 365 ; 
Robinson vs, Vandiver, 2 Pears.. 95 ; Scull's App., 5 Cent. 
Rep.,- 873 ; Zieglerw. Pierce, 23. W. N. C, 27; Mitchell on Mo- 
tions and Rules, j6\ Mather vs. McMichael, 13 Pa., 303; Mc- 
Cauley vs. Boeshon, 2 Lane, 337. See also Williams App,, 
9 Pa., 267; Harrison vs. Wain, 9 S. & R., 318. 

Subject to the restrictions in the provisos to section i 
and 2 the Act of 1887 confers upon a married woman the 
power to make three classes of cor tracts only, to wit : (a) in 
connection with a trade or business in which she is engaged ; 
(b) in the management of her estate ; (c) for necessaries ; and 
the authority to execute obligations is confined to one or 
other of these classes : Real Est. Co. vs. Roop, 132 Pa., 501 ; 
Richey vs. Carpenter, 9 C. C. R., 107. In order to charge a 
married woman under the Act of 1848, it must appear frotn 
the record that the debt charged is within the letter or spirit 
of some one of the exceptions of the 'act : Baker vs. Singer 
Manf. Co., 122 Pa., 371 ; Hugus vs. Dithridge Glass Co., 96 Pa., 
160; Kuhns vs. Turney, 87 Pa., 497; Reed vs, Harley, 8 C. C. 
R., 125 ; Fenn vs. Early, 113 Pa., 264. 

G. R. Booth, contra. — The sheriff will not be ordered to 
pay the funds realized from a ss^le into court except upon the 
application of a lien creditor: Stinson vs. McGeveren, i T. 
& H. Pract., 921 ; Diosmore vs. Kelso, 4 Brewst., 34. A gen- 
eral creditor who has no lien has no standing in court on a 
question of distribution : Smith vs. Reiff, 20 Pa., 364; See 
also Weisn vs. Weiss, 3 W. N. C.;y6\ Snow vs. Hyman, 2 W. 
N. C, 352 ; Ziegler vs. Pierce, 23 W. N. C, 27 ; Henderson'f 
Appeal, 4 Penny., 229 ; Hoffsomer*s Estate, 5 Kulp, 472. 
The opinion of the court was delivered by 
Schuyler, P. J. — "As a general rule the proceeds of per- 
sonal property will not be ordered into court except on the 
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application of a lien creditor who shows some reasonable 
ground to dispute the riieht of the execution plaintiff :" i T. 
& H., § 1 162. Assuming that the applicant for the present 
rule is a lien creditor, has he shown reasonable ground to dis- 
pute the right of the execution plaintiff? The two grounds 
set forth in the. petition are ist. — That the judgment on 
which the execution issued was confessed to defraud the peti- 
tioner, and 2d. — That the judgment was confessed by a mar- 
ried woman, and is therefore void. As the first ground it is en- 
Qugh to say that there is no evidence to support it, and we 
will not assume it as against the sheriff, who is not supposed to 
be cognizant of the fact, simply because the allegations of 
fraud is not denied in his answer. The second ground, we 
think, is based on a misconception of the law. It is true as a 
general propositson that a judgment confessed by a married 
woman is void, but is void only as against ker. A judgment 
confessed is but a contract, and that is a rule as to the con- 
tracts of a manied woman : Endlich on Married Women, 
§ 87. 1891, May. II. Rule discharged. 

^TorfAamptoA Cofwnty Reporter. 



Oswego River Pulp Co. vs. Del. W. G. Pulp Co. 

{In Court of Common Pleas of Monroe County^ No. 18^ February 

Term, i8gi.) 

PRACTICE — COURT RULES — AFFIDAVIT OF DEFENSE- -ENTRY 
OF JUDGMENT BY PROTHONOTARY — EXECUTION — STAY OF 
— ACTS of M MARCH, 1809; 2$ MAY, 1887. 

The Act o{ 25 May, 1887^ while it ciiangee th6 tim in - which judgment may 
be entered by default for want of au affidavit of defence, does not abrogate a rule 
of court which proridee for the entry of judgment for anch default iu the pro- 
thonotary's office. The act leaves the rule and practice to stand, only changing 
the time for filing the affidavit. 

Ezectuion may issue immediately upon a judgment entered for want of an 
affidavit of defence. The 0th section of the act of 11 March, 1800, dxs not em- 
brace such judgment. 

When there is a contest between an execution creditor and the assignee of the 
defendant for benefit of creditors, the right to the property assigned cannot te de- 
termined on a rule to show cause why the execution shall not be staysd. 

The opinion states the facts. 
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C B. Staples, for rule, 
P, P, Smithy contra. 

The opinion of the court was delivered by 
Dreher, p. J. It is claimed for the defendant that the 
judgment was entered by the prothonotary without author- 

ity. 

The judgment was entered by the prothonotary on the 
precipe of plaintiff's attorney, not in term time, by want of 
an affidavit of defence. 

Service of the plaintiff's statement was accepted by de- 
fendant's counsel, on the third day of March, 1891, and judg- 
ment was entered on the 19th day of the same month and 
execution was immediately issued and placed in the h^nds of 
the sheriff. 

The 5th section of the Act of the 25th of May, 1887, P. 
L. 271, provides that 'Mn the action of assumpsit, judgment 
may be moved for for want of an affidavit of defence or for 
wantof sufficient affidavit for the whole or part of the plaintiffs 
claim as the case may be in accordance with the present 
practice in actions of debt and assumpsit," and the 6th section 
declares . . . ''and in the action of assumpsit, unless the 
defendant shall file a sufficient affidavit of defence within 
fifteen days after notice that the said statement has been Bled, 
the plaintiff may move for judgment for want thereof." 

The defendant contends that the motion for judgment for 
want of an affidavit of deience should be made in court, and 
that the prothonotary cannot enter judgment on motion be- 
fore him. 

Our rule of court, adopted before the passage of the Act 
of 1887, provides that "the plaintiff shall be entitled to jud|{- 
ment by default for want oi affidavit of defence, to be entered 
in court at his request on the third day of the next succeeding 
term to which the process issued is returnable . . . or in 
the prothonotary 's affice, or in court, at any time after, unless 
the defendant shall have made an affidavit and filed the same 
with the prothonotary." 

In the present case no affidavit of defence was filed, and 
counsel for defendant candidly admits that there is no de. 
fence, and that the plaintiff's statement shows a good cause 
of action. 
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As I understand the 5th section of the Procedure Act of 
1887, judgment may be moved for, if no affidavit of defence 
be filed within fifteen days after notice of the filing of plain- 
tifT*s statement, in accordance with the present practice in ac- 
tions of debt and assumpsit ; and as under our rule of court 
and practice, the plaintiff is entitled to judgment by default 
for want of an affidavit of defence to be entered in court at 
his request on the third day of the next succeeding term to 
which the process is returnable, or in the prothonotary's office 
at any time after, unless the defendant shall have made an 
affidavit and filed the same, I am of opinion that the pro- 
thonotary had authority to enter judgment in this case. 

The act of assembly has fixed fifteen days after notice of 
the plaintiff's statement having been hied, instead of the third 
day of the next succeeding term, leaving the rule of court and 
practice thereunder to stand in all respects excepting as to 
the time when judgment may be moved for or requested. 

The defendant further contends that no execution could 
properly issue until three weeks after the entry of judgment 
and refers to the 6th section of the Act of 11 March, 1809, 
Purd. 704 pi. 13, 740 pi. 7. 

The act provides "that every party may have sufficient 
opportunity to take out a writ of error, no execution shall 
issue upon any judgment in any special verdict, demurrer, or 
case stated, unless by leave of the court, in special cases, for 
security of the demand, within three weeks from the day on 
which such judgment shall be pronounced.** That act does 
not embrace the case of a judgment confessed or by default 
for want of an affidavit of defence, in which cases execution 
has always been considered regular and allowable immediately, 
unless there be a stipulation for stay. A similar rule was 
granted upon the application of Edmund R. Bulkl^y, assignee 
of defendant, setting forth an assignment to him by defendant 
for the benefit of creditors on the 17th day of March, 1891, 
that on that day by resolution of stdckholders and board of 
directors of defendant company, the president and secretary 
were authorized to execute and acknowledge a deed of assign, 
ment for benefit of creditors to said Bulkley. That in persu- 
ance of said resolution the president of the company on the. 
same day executed a deed of assignment and sent it to Charles 
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B. Staples, Esq., to be recorded, after the signature of the 
secretary was affixed thereto. That said deed was received by 
Mr. Staples on the evening of the i8th day of March, 1891, 
and by reason of same not being acknowledged, and the seal 
having been affixed by the president at the same time he exe- 
cuted the deed. Mr. Staples sent it to the president for ac- 
knowledgment. By reason of his not being able to do it any 
sooner the deed was not acknowledged until the 21st day of 
March, 1891. 

The secretary signed the deed on the 20th day of March. 
The petition also sets forth the facts in relation to the entry 
of judgment by the prothonotary, and that the execution 
was issued improvidently and after the assignment. 

The prayer is to stay execution and strike the judgment 
from the record. What we have said on the rule tiken by the 
defendant as respects the entry of judgment and improvident 
issuing of execution, is equally applicable to this rule taken 
by the assignee, so far as concerns the judgment. As to the 
deed of assignment, the right of the assignee to the property 
levied upon by the sheriff could have been raised under the 
sheriff's interpleader law, but I understood counsel for de- 
fendant to say, at the argument, that by an arrangement be- 
tween the sheriff and the assignee, the latter sold the property 
and holds the money subject to the decision of the court, as to 
whether the sheriff or the assignee had the better right or title 
to the property. This is following a practice that has ob- 
tained to some extent in this county, and the question of 
right between the sheriff or execution creditor, and the 
assignee is determined before an auditor in the distribution of 
the assets. I know of no rule or practice by which this ques- 
tion is to be settled or determined on a rule such as the pres- 
ent. As the facts seem to be undisputed the question could 
be raised and determined on a case stated. 

Apd now, to wit, June i, 1891, the rule taken by the de- 
fendant is discharged, and same day the rule taken by Edmund 
R. Bulkley, assignee of defendant, is also discharged, but 
without prejudice to the rights of either party as respects the 
deed of assignment made by defendant to said Bulkley for 
benefit of creditors. 
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Marcks* Estate. 

{In the Orphans* Court of Lehigh County.) 

GUARDIAN AND WARD— LIABILITY OF SURETY — AGENCY. 

A husband ba'iiig been appointed guardian of his wife, only received money 
for her after she became of age. The husband having failed to fiay over the 
monies, upon a demand against the executors of the surety to reoover the monies 
received by the husband: H^d, that the husband received the monies as his 
wife's agent and not as guardian and that therefore the surety was not liable on 
the bond. 

Frank Trexler arid John Rupp for the guardian and the 
ward. 

Eli G, Schwartz for the executors of Gideon Marcks. 

The opinion of the court was delivered by 

Albright, P. J. Lewis Marcks was appointed by the 
court guardian of his wife, Eliza, in Nov. 14, 1870. He gave 
bonp with his father, Gideon, as security. He had married 
his wife a year or two before that date. She reached the age 
of twenty-one on March 23, 1872. 

The only estate in question is what she was entitled to, 
from the estate of her deceased grandfather, John Kratzer 
whose executors filed their account April il, 1873. Gideon 
Marcks died about the year 1886. 

Said guardian filed an account voluntarily after the de- 
Qcase of the surety. It was sworn to on Aug. 27, 1889, and 
filen about that time. He never exhibited an inventory or 
any account other than said final one. The executors of the 
surety contest the account. It seems that nothing will or 
could be realized by the ward from her husband and guardian 
and that the effort is to compel the representatives of the 
the surety to pay what the guardian is alleged to be liable 

for. 

A decree in this proceeding against the guardian would 

conclude the representatives of the surety in a suit on the 
bond ; they could set up no defence but payment ; Act 29 
March, 1832 §2, P. L., 190; Gerber vs. Comm., 7 Pa., 265; 
Moorhead w. Comm. I Gr., 214; Comm. vs. Gracey. 96 Pa„ 
70 ; unless fraud in the decree were clearly established -. 
Lockhart vs. John, 7 Pa., 137. On behalf of the surety it i§ 
contended that no decree ought to be made against the guar- 
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dian, because the only sum, that it is pretended that he re- 
ceived, came to his hands after his wife and late ward had ar- 
rived at the age of twenty-one. If that is the fact, he received 
the money as his wife's agent and the surety's estate ought 

not to be required to pay. Said sum ought not to be adjudged 
in Lewis Marck's hands as guardian : Crowell's Appeal, 2 W., 
295 ; Portuondo's Est., (O. C. Phila.) 10 W. N.C., 174. In the 
account it is set forth that the guardian charges himself with 
$341.48 according to the schedule of distribution in the Or.- 
phans' court account docket, Vol. II, page J69. To this item 

is added interest on the same from June, 1872. Mary Held, 
the twin sister of Eliza Marcks, testified that each of them 
was entitled to the same share from John Kratzer's estate ^ 
says they got their money irregularly ; thinks she got the last 
of hers in April of the year when she became of full age ; alto- 
gether she got $346; that Charles Rinker was her guardian ; 

that he drew some of her money before she became of age 
and brought it to her. Her release to her guardian, dated 
April 25, 1873, is in evidence. She says she thinks she signed 
the release when she got the last money; that she and Mr. 
Rinker used to go to Bleimer, who acted as agent of Kratzer's 
administrators ; that she was at no time present when Eliza 
and her guardian received money. 

Said Charles Rinker testified that • he never had any of 
Mary Held's moiiey in hand ; that on April 24, 1873, she told 
him that she had fetched her money at Bleimer's ; that next 
day he got said release ; that about a moath after the date of 
said release Lewis Marcks said to him that he had drawn $30 
more than Rinker; thinks the $30 were for wages; did not say 
when he drew it ; does not recollect that he and Mary Held 
went to Bleimer's to draw money before she was of age ; she 
drew all and witness was at no time present when she drew ; 
that about a week before April 25, 1873, Bleimer told him the 
heirs could novt draw their money. 

The learned auditor finds that the accountant received 
his wife's money in June, 1872 ; that she had then already at- 
tained her majority, but is of the opini6n that the accountant 
is not relieved although he received it after his late ward was 
of the age of twenty-one. That this view of the law is incor 
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rect is shown by Crowell's Appeal and Portuondo's Est., 
supra. 

It is not proved that the money was received by the guar- 
dian in 1872. It was not demandable until after the filing of 
the account by those who had to pay it. The account was 
filed. on April II, 1873. The account is prima facie proof 
that it was not paid before. To overcome it some evidcyiice 
would be necessary. All we have in that direction is in the 
account of the guardian that he has calculated interest on the 
$346.48 from June, 1872. It was not a legacy of $346.48, but 
the amount was arrived at by a distribution after settlement 
of the Kratzer estate. It is incredible that the guardian was 
paid exactly that sum, including the odd dollars and cents, 
ten months before the settlement was made ; so his statenient 
in regard to interest is a mistake. The testimony of Rinker 
leaves hardly a doubt that Lewis Marcks received his wife's 
money in the Spring of 1873. But, as already stated, the ex- 
ceptant has prima facie evidence of the face without the testi- 
mony. 

Besides, according to the tacts as found by the auditor, 
the accountant was simply the debtor of his wife for the sum 
in question. To permit him to charge himself as guardian 
against the protest of his surety on the guardian bond would 
be error. 

That the surety representatives have a standing in this 
proceeding has been shown. 

March i6th, 1^91 : Upon the exceptions of the executors 
of Gideon Marcks, deceased, who was surety on the guardian 
bond (said executors intervened in this proceeding because oi 
said suretyship) it is found that the accountant received the 
money which he charged himself with in the account after his 
said late ward had arrived at the age of twenty-one years, and 
therefore to protect the rights of said surety's estate, it is held 
that the accountant is not liable for said moiiey as guardian 
and it is decreed that Lewis Marcks owes no sum as guardian. 

NorthampUm County Reporter. 
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Pbbles vs. The County of Waywe. 

(/« Court of Common PUas of Wayne County ^ No, io6, March 

Term^ i8gi.) 

CASE STATED — FOR THE OPINION OF THE COURT IN THE 

NATURE OF A SPECIAL VERDICT. 

The Act of 94th March, 1877 requiring a phydoian opening a transient office 
in one of the conntiee of the Commonwealth to pay to the clerk of the court fiitj 
dollare, etc., it repealed by the Act of 8th June, 1881. 

Alonzo 71 SearUf for plaintiff. 
O. Z. Rowland^ for defendant. 

Plaintiff, a resident of New Jersey, legally qualified to 
practice medicine and surgery in that state, and duly 
registered in Wayne County, as a physician and surgeon in 
accordance with the provisions of the Act of 8th June, i88i, 
but who itinerates from place to place and is a transient 
practitioner of medicine and surgery within the Act of 24th 
March,' 1877, opened a transient office at Honesdale in said 
County of Wayne for the practice of his profession and did 
on the 3rd day of Pebuary, 1891, practice medicine and surgery 
for a valuable consideration, in Wayne County. On demand 
of the treasurer of Wayne Courts, under protest, and to pre- 
vent being arrested, plaintiff, Feb. 3rd, 1891, paid into the 
county treasury of Wayne County, the sum of fifty dollars and 
took out a license for one year, as provided for by section 4, 
Act 24, March, 1877. 

Upon these facts the court is asked to decide if such force 
can be legally collected. 

Seely, p. J. The agreement filed presents the single 
question whether a physician opening a transient office in one 
of the counties of this Commonwealth is required to pay the 
license fee of fifty dollars imposed by the 4th section of the 
Act of 24th March, 1877. (P. L. p. 43.) 

By this section, the clerk of the court of Quarter Sessions^ 
upon receiving satisfactory evidence that the provisions of 
that act had been complied with, and upon receiving for the 
use of the county the sum of fifty dollars, and for his own 
services the sum of five dollars, was required to issue a certi> 
ficate of license for one year. 
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By the Act of 8th June, 1881, the conditions underwhich 

• 

any person resident or sojournring, is permitted to practice 
medicine, are substantially changed. N6 authority to the 
clerk of the Court of Quarter. Sessions,^ to issue a certificate of 
license upon compliance with the provisions of the Act of 
1 88 1 is given. His power and duty if he possesses any in the 
matter remains precisely as defined by the Act of 1877. The 
first three sections of the Act of 1877 are certainly repealed 
both by implication, and expressly by the loth section of the 
Act of 1 88 1, unless they are preserved for the single purpose 
of furnishing a basis for the issuing of this certificate, of 
license. The sojourner, in the Act of 1881 is required to con- 
form to its provisions, not to those of some former Act. 

If the 4th section of the Act of 1877 is in force, then, ist, 
the Clerk of the Court of Quarter Sessions is required to issue 
a certificate of license upon proof of compliance, not with the 
requirements of the law as conditions for the practice oi 
medicine, but with the provisions of an act which is for all 
other purposes obsolute. 2d. Where by the authority of the 
Commonwealth this certificate of license has been given, it 
does not authorize its holder to practice medicine nor protect 
him against the penalties for violation of the provision of the 
Actof 1881. In other Words the Commonwealth prescribes 
one condition for the granting of a license to practice medi- 
cine and an entirely different condition for the practice of 
medicine. And for this license which neither licenses nor 

protects demands a fee of fifty dollars. 

In Landers vs. Com.. 117, Pa., on page 298, the Supreme 

Court speaking of the Act 13 May, 1887, for the regulation of 

the sale of intoxicating drinks, says "The effect of the 3rd 

Section of the Act 13th May, 1887 is to prevent the granting 

of license under former la^ws up to the 30th June, 1887. This 

necessarily keefs in full force all the previous provisions and 

^QXidXties connected with the granting of said license, not only 

up to the time aforesaid but until the expiration of such 

license' and such should be the effect of a license if it can be 

granted under the Act of 1887. But this is clearly not the 

case. The entire Act of 1887 is inconsistent with the Act of 

1 88 1 and is repealed by it. The clerk has no power to issue 

the certificate of license upon the terms prescribed by the Act 
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of 1887. And no act authorizes him to issue it upon any 
other terms, and the license fee of fifty dollars is no longer 
imposed by statute. 

Upon the facts agreed upon by the parties it is now June 
27th, 1891, ordered and adjudged that the plaintiff Dr. J. W. 
Peebles, have judgment against defendant, the County of 
Wayne, for the sum of fifty dollars. 

Reported by Frank M. Montighanf E^q. 



Weber vs. Goldenberg. 

In the Court of Common PUas of Philadelphia Co. No; i^ January 

Term, iSpi, 

WARRANT OF ARREST— ACT OF JULY 8, 1 88$. 

Under the Act of July 8, 1885, a warrant of arrest can issae only in the coanty 
where the cansDof action ariees or the judgment shall hare been entered, ana a 
warrant iasned in violation of this statate will be quashed. 

Julius C. Levi, for plaintiff. . 
Mayer Sulzberger, for defendant. 

Bkegy, J. The Act of 1842, relating to warrants of arrest, 
provided a system therefor, and directs that a(ter the judge^ 
shall be satisfied of the existence of certain facts, he shall 
issue a warrant, *' which warrant shall be accompanied by a 
copy of all affidavits presented to the judge,' upon which the 
Warrant is issued, which shall be certified by such judge, 
and shall be delivered to the party at the tinae of serv- 
ing the warrant by the officer serving the same." And § 5 of 
the same Act immediately follows in these words : 

**The officer to whom such warrant shall be delivered, shall 
execute the same by arresting the person or persons therein 
named, and bringing him or them before the judges issuing 
the warrant, and shall keep him in custody until he shall be 
duly discharged or committed, as hereinafter provided." 

In accordance with this Act a practice of many years has 
existed, under which warrants of arrest have been issued and 
defendants arrested whenever they could be found in the 
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county, entirely independent of the facts as to where the 
fraudulent acts, which were the bases of the warrants, were 
committed. The only questions, therefore, under the Act of 
1842, were, was the judge satisfied that certain frauds had been 
perpetrated by the defendant, and could the sheriff of the 
county find the party in his jurisdiction? 

The Act of July 8, 1885, ^^ter reciting the fifth section of 
the Act of 1842, quoted above, enacts that the same shall be 
amended so as to read as follows : "The officer to whom such 
warrant shall be delivered shall execute the same by arresting 
the person or persons therein named, in any county in this 
commonwealth^ and bringing him or them before the jud&re 
issuing the warrant, and shall keep him or them in custody 
until he or they shall be duly discharged or committed, as- 
hereinafter provided. Provided^ such warrant shall issue only 
in the county where the cause of action arises, or the judgment 
shall have been entered^ 

It will be seen that the changes made are two: First, the 
officer executing the warrant is authorized to arrest the party"/» 
any county in this commonwialthy* And secondly, that it is 
''Provided that such warrant shall issue only in the county 
where the cause of action arises or the judgment shall have 
been entered." 

We are of the opinion that the effect of this Act of 1885 
is, to prevent the issuing of warrants of arrest, except in coun- 
ties where the cause of action arises or the judgment shall 
have been entered, and that the officer can serve such warrant 
anywhere in the state. 

The words "Such warrant shall issue only in the county 
where the cause of action arises or the judgment shall have 
been entered," are hardly susceptible of any other construc- 
tion. 

Section 2 of the Act of 1842, provides that a party who 

has commenced a suit, may apply to a judge for a warrant. 

Section 3 of the same Act, provides, that if the party ap- 
plying satisfies the judge by affidavit that certain frauds have 
been committed (mentioning them) the judge shall issue a 

warrant. 

Section 4 of the Act provides the form of the warrant, 

etc. 
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And section $. as amended, provides that '*said zvarrant 
shall issue only in the county where the cause of action arises, 
or the judgment shall have been entered," and the officer serv- 
ing it can go in any county in the state. 

The warrants of arrest is, and always have been, vcryclosely 
allied to criminal prosecutions, and this amendment of 1885 
to the Act of 1842, simply makes these proceedings conform 
to the rule in criminal cases, that the warrant shall issue in 
the county where the crime has been committed, and that the 
wrongdoer shall be brought to the place where the fraud was 
committed to answer therefor. And we are not only of the 
opinion that thi-i Act of 1885 works the change indicated, hut 
that the change is a most desirable one The affidavits in the 
case now before us do not state that "the cause of action" 
arises in this county, and it is practically admitted that the al- 
leged frauds were not perpetrated here. 

It follows, from what has been already said, that this is 
not what we deem the Act demands, and these warrants hav- 
ing been improperly issued, should be quashed. 

The motions are granted. 



Hughes, Agt., vs-. Moody and Wife. 

(/« Court of Common Picas of Lackawanna County , No. ddr, 

fune Term, i88y.) 

RULE TO OPEN JUDGMENT. 

Plaintiff asserted that a lease was forfeited b«>cause defendants had leased 
port of the premiMes to parties of ^'kiiown Imnioraland liceutious baliits and viho 
ried on immoral, unlawful and lewd buttinestt in 'the s&me.*' This ahegutioa was 
denied b> defendants. 

Heldf- That Huch denial cast ni>on plaintiff the burden of pstablisbiog the 
charge. 

The plaintiff in such a case is uot the absolute judjce of whether or not a 
forfeiture occurred. This necessarily depeuds upon the truth of the factb wiiich 
he asserts. 

Being denied by the defendants the conflicts; thus raised must carry the 
case 10 a jury. 

Query. Having accepted reift after know ledge of the facts upon which 
forfeiture was claimed has not plaintiff waived hia right to insist upon such loi- 
feiturt's. 
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Archbald, p. J. — The plaintiff asserts, that the lease has 
been forfeited by a breach of the condition that the lessees 
should not "carry on any immoral or unlawful business at said 
premi3es." Thisbreach.according to the affidavit accompanying 
the entry of judgment, consists "in underletting parts of said 
premises to persons of known immoral and licentious habits who 
carry on immoral, unlawful, and lewd business in the same." As- 
suming^that the acts so charged would constitute a breach of the 
condition referred to. Still upon the denial made by the de- 
fendants, the burden is cast upon the plaintiff of establishing 
the charge. It differs in this respect from the ordinary case 
of an application to open a money judgment entered upon 
confession. The plaintiff has a right, no doubt, under the 
terms of this lease to assert a forfeiture and enter the amicable 

■ 

action in ejectment therein provided for. But in so doing he 
is not made absolute judge of whether or not a forfeiture has 
actually occurred. This necessarily depends upon the truth 
of the facts which he asserts. Being denied by the de- 
fendants, the conflict thus raised must carry the case to a 
jury. 

Furtherniore it is aquestion whether the plaintiff. having 
accepted rent after knowledge of the facts upon which a for- 
feit u ret is claihied has not waived his right to insist upon such 
forfeiture. The rule to open the judgment is made absolute, 
the issues to be submitted to the jury being i, "whether or not 
the defendants or either o( them, had, at the time the lease 
from the plaintiff to the defendant for the premises in ques- 
tion was declared forfeited, carried on any immoral or unlaw- 
ful business at said premises** and 2. "Whether, or not, the 
plaintiff since the occfurrence of the transactions upon which 
it is claimed that the said lease has been forfeited, has with 
knowledj^je thereof, accepted rent of the defendants or either 
of them.** 
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Mercer vs. Amber Building and Loan Association. 

In the Court of Common Pleas of Philadelphia Co. No. 4.,fune 

Term^ iSpi. 

unincorporated associations — BUILDING ASSOCIATIONS- 
RIGHTS OF MEMBERS — DISTRIBUTION OF ASSETS. 

When the mortgages of any leriee in a building aflM)oiation are ntisfled and 
the oorrespooding wries of stock retired and oanoelled, the non-borrowers in the 
series cannot be required to accept payment for their stock in other assets of the 
aasoeiation, or else a less snm incash than the par yalae of the other assets. 

Joseph Af Pile, for plaintiff. 
Frank S. Christian^ for defendant. 

Arnold, J. Building associations were first established 
in this city about forty-five years ago. I find one mentioned 
in Bechtold vs. Brehm, 26 Pa. 269, as an unincorporated com- 
pany formed in 1847. The agreement of the members was 
that each should pay in one dollar every month on every 
share of stock held by him, and when the contributions and 
profits amounted to $200 a share, to consider the association 
run out, as they called it. As the object was to form a fund 
t.o be lent to the members to enable them to buy or build a 
house, an association with 1,000 shares of stock would have 
$1,000 every month to lend. But as priority of privilege to 
take a loan must be determined by- same method, not 
arbitrary, it was agreed that the one who bid the highest 
premium should have the fir3t right. The premium was some- 
times high, so that a member bidding 25 per cent., received 
$1,500 on a $2,oco mortgage. The premium with fines for de- 
lay in prompt payment of interest and dues went into the 
general fund, the borrower obtaining his share thereof by the 
addition to the value of his stock. As the association grew 
older, and the time for which the money could be used, be- 
came shorter, the. premium became less. The result of the 
fi jst associations carefully managed, made the stock mature 
or run out, that is, become worth $200 a share in a little over 
eight years, or 100 aionths, although only $!00 would have 
been paid in as dues or contribution on the stock. The first 
difficulty associations met with, was the decision of the 
Supreme Conrt, that the premium of bonus deducted made 
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the transaction usurious. The legislature cured this difficulty 
by the Act of May 5, 1855, re-enacted by the Acts of April 
12, 1859, 2tnd April 29, 1874. It is well to observe that the 
Supreme Court did not look favorably on these associations, 
a.*? will be seen in Kupfert vs. The Guttenburg Building Asso- 
ciation, 30 Pa. 465, and the North America Building Associa- 
tion vs. Sutton, 35 Pa. 463, but abetter feeling prevails now: 
Selden vs. Reliable Savings and Building Association, 32 P. 
Smith, 336; Johnston vs. Elizabeth B. and L. Association, 104 

Pa. 394. 

At first the loans to members were secured by a bond 

and mortgage in the usual form, with a collateral agreement 
showing that it was intended to secure payment of dues, 
premiums and fines ; and although it was and is usual to make 
the mortgage payable in a certain time, as, one year, yet as 
the main purpose is to secure the dues and fines, as well as 
the principal and interest, Mr. Justice Lowrie thought that 
charity, and some expression in the constitution of the associa- 
tion, required the court to suppose that a bond apparently 
for one year, is in fact intended as a loan for several years, or 
until the association runs out : Kelly vs. Accommodation S. 
F. and Loan Association, 2 Phila. 237 ; Kupfert's Case, supra. 
It is customary now to make the boi d by its owii terms a 
surety for the dues and fines, as well as principal and interest, 
although a fixed time of payment is inserted, and an associa- 
tion will not be allowed to demand the principal so long as 

the borrower is not in default m his interest and dues. 

As money became cheaper, thqse associations have not 

been able to get as high interest or large premiums, and con- 
sequently the associations do not mature in as short a time as 
formerly, so that it now takes between eleven and twelve years, 
and sometimes more, for an association to run out, instead of 
eight or nine, as formerly. The enterprise of the promoters 
of these associations has also devised a plan of issuing new 
stock every year in series, so that a person desiring to borrow, 
may come in without having to buy existing shares. The 
effect of this is to make every series a capital fund or new as- 
sociation by itself, while the small amounts issued in each 
series, makes it necessary to mingle all the funds together; 
6ut it is none the less true that each series is an association 
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by itself ; Rodgers vs. Southwestern Mutual S. F. and Build- 
ing Association, 7 W. N. C. 95 

When the association declares that ^nv ser»es has matured, 
the borrowers from that series are entitled to have their mort- 
gages satisfied ; and conversely when the association declares 
that the borrowers are entitled to have their mortgages satis- 
fied, it thereby, by necessary implication, declares that the 
shares are worth the full $200 agreed on at the beginning of 
the maximum, and the non-borrowers are entitled to their 
shares in full money. It is not necessary, or at least not in- 
dispensible, that the association should resolve that. the shares 
have matured ; if it does any act which it could not do except 
upon the basis that the shares have matured, then the inpli- 

cation is irresistible that they are matured. 

In this case the defendant association has resolved that 

the mortgages of the first series, (132 months, or 1 1 years old) 
be satitfied, and the stock borrowed on cancelled, and that the 
association will transfer, assests (mortgages in later series) to 
non-borrowers to the amount of $201.36 a share, or pay them 
$189.58 in money. The plaintiff is a non-borrower. He re- 
fuses to take less in cash than the borrowers were paid in their 
mortgages, and he is right. According to the defendant's 
mode ol settling, the borrowers pay in no more dues or inter- 
est, while the non-borrowers must keep on paying for nearly 
another year. There is neither law nor equity in this. It is 
, a reversal of the rule that the borrower is servant to the len- 
der. This cannot be done. If it could the non-borrower 

would be in a worse condition than the borrower. 

As the association has by its action declared that the 

borrowers shares are matured, the conclusion is irresistible 
that non-borrowers* shares are also. They cannot be required 
to become borrowers, or put upon borrowers* plane, by any 
resolution or action by the association : Pfaflf vs. Kensington 
Building Association, 6 W. N. C. 349 ; Rodgers vs. South- 
western Mutual S. F. and Building A.ssociation, 7 W. N. C. 
95. If any stock has matured so that the borrowers* stock 
may be cancelled, all has matured, and non-borrowers are en- 
titled to payment in money. They cannot be compelled to 
borrow at a fixed or constitutional premium, as it is calUd, 
and thus have their claims diminished : Appeal of 
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the Mechanics' and AVorkingmen's Building Asso- 
ciation, 7 Atl. Rep. ytS. Neither can they be compelled to 
take payment in mortgages . or other securities, as has been 
attempted in this case. 

Judgment for the plaintiff. 



Egerton vs. Sullivan. 

In Court of Common Pleas of Lackawanna County, No, 8i8, 

October Term, i8Sj. 

RULE TO REYOKC APPOINTMENT OF SEQUESTRATOR. 

Land held advenely to an alleged life tenant is not sabject to teqaestration. 
The proper oonne is to procee«i at onoe to a sherifTs sale under the Act of 1849. 

Where a sequestrator is appointed and pat in posie-nioii, a bona fide claim 
under an adverse title will be respected by the court and upon application an in- 
quiry will be directed to see whether the applicant has any and what interesc tn 
the property sequecftered . This is called an examination pro interegae suo and is 
condvcted before a master. 

If, however, the right of the applicant is clear and undisputed even such an 
inquiry may not be necessary. 

Upon the report of the master the court will exercise a sound discretion, 
restoring the property to the applicant in case of a clnar right, or in case of diopute 
directing an issue, or allowing the applicant to brin^ ejectment against the se- 
questrator. 

Gear hart, for plaintiff. 
Stanton, for defendant. 

ArchbaLD, p. J. At the time the sequestrator took pos- 
session of the real estate levied on, the defendant Michael 
Sullivan was in its apparent possession. To this the seques- 
trator had at least di prima facie right to succeed. But the de- 
fendant now comes in and makes affidavit ihat he was holding 
the property merely as agent for Catharine Coyne, and upon 
this a rule has been granted on behalf of Mrs. Coyne to show 
cause why the appointment of the sequestrator should not be 
revoked. 

When land is held adversely to the alleged Jife tenant, it 
is not subject to sequestration, and the proper course is to 
proceed at once to a sale by the sheriff under the act of 1849. 
(Gordon vs Ingraham, 32 Pa St., 217). So where a seques- 
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trator has been appointed and put in possession, a bona fide 
claim under an adverse title will be respected by the court, 
and upon application an inquiry will be directed to see wheth- 
er the applicant has any and what interest in the property 
sequestered. This is called an examination pro inieresse suo, 
and is conducted before a master. (2 Doud. Chan. Prac, 1057- 
1059. Gordan vs. Ingraham, supra.) If the right of the appli- 
cant is clear and undisputed, even such an inquiry may hot 
be necessary. (Dixon vs. Smith, i Swaust, 457). The inquiry 
having been prosecuted, and the master made his report, the 
Court will exercise a sound discretion, restoring the property 
to the applicant in case of a clear right, or in case of a dispute, 
directing an issue, or allowing the applicant to bring eject- 
ment against the sequestrator. (Angel vs. Smith, 9 Ves. 335; 
Empringham vs. Short, 3 Hare, 461; Noe vs. Gibson, 7 Paige, 
513; Kerr on Recv.. 187, 188, High Recv., §§ 139, 422, n. 2 

Story Eq. Jur. 833 a.) 

In the present case, under the practice so marked out, we 

are obliged to decide against this application, i. It is not 
supported by the affidavit of the claimant. . The affidavit of 
the defendant that he has no interest in the property is very 
properly presented, but to prevent collusive applications we 
must have the oath of the party in whose interest the motion 
is made, stating how he or she claims. 2. The examination 
with regard to the party's rights is to be made under oath be- 
fore a master, and the burden rests upon such party to show 
sufficient to call for the action of the court. In our mixed 
practice I am not prepared to say that the court would compel 
a reference in every such case to a master. It might seem 
proper simply to examine the case upon depositions submitted 
by the parties without a reference. 3. But disregarding the 
informalities suggested in the present proceeding and looking 
at the evidence submitted, we find the title of the applicant 
disputed and doubtful. The defendant was, as we have said, 
in apparent possession when the sequestrator was appointed. 
As stated by him in the depositions, he was dispossessed by 
the sheriff, when possession was given to the sequestrator. 
Nothing is shown in favor of the present claimant to call for a 

.surrender of the property against this apparent right in the 
defendant. 



^ I 
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If Mrs. Coyne desires to prosecute her claim by an eject- 
ment against the sequestrator we will accord her that privi- 
lege. If enough were shown in the depositions, we might im- 
prove upon the slow process of the law by directing issues to 
be tried by a jury. But in the little which is disclosed, it 
would be difficult to do so. 

The rule to revoke the appointment of the sequestrator is 
discharged, with leave to the applicant, Catharine Coyne, up- 
on her own proper affidavit, to move the court to allow an 
ejectment to be brought against the sequestrator. 



Alexander vs, Alexander. 

In the Court of Common Pleas of Lackawawanna County ^ No. 

2igy Sept, Term, i8go, 

KuLETO VACATE ORDER FOR PAYMENT OF ALIMONY PEN- 
DENTE LITE. 

The right to alimon j is not absolute bat qualified. While it is to be arbitrm- 
rilj granted or withheld, jet ft is the subject of a sound discretioo. 

A wife ordinarily is entitled to alimony pendente lite. Yet she may forfeit 
this right by a course of conduct that brings her within the ban of the law 
Where the wife is living in a state of adultery alimony will be withheld. 

There is such a breach in this, in her duty as a wife, that she has no claim 
on her husband for such support. 

A single act of adultery uncondoned is sufilcient to be the basis of a divorce, 
being equally a breach of the marriage relation as repeated acts would be. 

Lathrope & Hand, for libellant. 
/. H. Torrey, for respondent. 

Archbald, p. J. It is very difficult to deal with this 
application, as we feel bound under the evidence to do, with- 
out seeming to array ourselves against the respondent upon 
the merits. We certainly do not want, nor intend, to pre- 
judge the case which she may be able to present in answer 
to such case as the libellant may make out against her, but 
upon the evidence which is now before us, we do not think 
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that the libellant should be compelled to pay over to his wife 

any longer the allowance made to her a year aeo. 

The right to alimony is not absolute but qualified. We 

do not mean to say that it may be arbitrarly granted or with- 
held, but simply that it is the subject of a sound discretion. 
Ordinarily a wife, who has no sufficient means of her own, is 
entitled to support according to the ability of her husband 
pending a suit for divorce, whether she be the plaintiff or de- 
fendant therein, and to this the court will assist her by a proper 
order in the case. This is done in the interest of justice, 
the wife, so long as the marriage relation continues having the 
right to draw upon the husband's means, and without this, 
not being able to properly make or defend her cause. But 
unquestionably she may forfeit this right by a course of con- 
duct that brings her within the ban of the law. It has been 
decided in our own courts (Stock vs. Stock 1 1 Phila. 324,) 
that where the wife is living in a state of adultery alimony 
will be withheld. There is such a breach in this, in her duty 
as a wife, that she has no claim upon her husband for such 
support. This is conceded to be the rule by the learned 
counsel for the respondent, but it is urged that it is only where 
the wife is living in continued and open adultery that is to say 
in a state of adultery that the rule applies, and not where she 
is guilty only of an occasional, falling away. We fail to see 
the force of the distinction. A single act of adultery un- 
condoned is sufficient to be the basis of a divorce, being 
equally a breach of the marriage relation, as repeated acts 
would be. If this be so, why then is not a single act of 
adultery committed pending the divorce sufficient for with- 
holding alimony? Repeated acts merely make the conduct of 
the wife more fragrant ; it is a poor defense to urge that she 

has been guilty but once. 

We do not mean to imply from this, that the respondent 

admits to having even once committed this offence since the 
divorce proceedings began. On the contrary she stoutly 
denies kc. We concede also that the evidence must in any 
case clearly establish her guilt. But notwithstanding her de- 
nial, we are convinced to the contrary by the evidence. We 
do not propose to discuss it in detail ; we will simply say, that 
it clearly establishes to our minds that since the pending of 
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this suit, if not also since the granting of this allowance, the 
respondent has been criminally intimate with the same 
person, with whom she is charged to have committed adultery 
in the libel, if not also with othv parties. We reach the con- 
clusion reluctantly and we have withheld 6\ir decision until 
now, that by reflection we may be the more sure of being 
right. But we are not able to close our eyes to the weight of 
evidence that is arrayed against the respondent at this time. 
The allowance of alimony pendente lite heretofore made 
is revoked. 



Callahan vs, Fahey, Ex'r. et aL 

In Court of Common PUas of Lackawanna County^ No. 12^, 

lanuary Term^ 1888. 

RULE TO TAKE .OFF COMPULSORY NONSUIT. 

Everj Kire facias ii dependant upon some record or quasi record, the ordin- 
arj purpose of the writ being to continue or enforce the same. 

The original record must support the scire facias. 

Defendants confessed judgment in their firm name, Jones & Callahan. One 
of them subsequently died. Plaintiff suggested the death, who the executor was 
und also the full names of the original defendants. He then issued a scire faciaa 
Upon the trial it was held: that while the saggestion of the plftintiif that the ori- 
ginal defendants intended to be affected by the Judgment were Jnhu T. Joues and 
Patrick C. Callahan, might hare been a proper way of bringing the matter before 
the court for action, yet, at best, it could be regarded as only a preparatory step. 

Of itself it could not have the effect of changing the face of the record. An 
order of the court making the amendment and having the effect of brmgiog the 
defendants permanently upon the record after notice to them Is, at least, neces- 
sary. 

Gunster & Wells^ for plaintiff. 
/. P. Kelly, for defendant. 

Archbald, p. J. On July ist, 1885, a judgment was en- 
tered by the prothonotary, D. S. B. to No. 170 October 
term, 1885, upon a promissory note with confession of judg 
ment for $1000, drawn by Jones and Callahan and made pay- 
able to the plaintiff Catharine Callahan or bearer. There was 
no designation in the entry of that judgment as to. what 
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Callahan or what Jones it was intended to apply to. Subse- 
quently however — Dec. 13, 1887— it was suggested by the plain- 
tiff's attorney, that the names of the defendants were Patrick 
C. Callahan and John T. Jones, and that said Callahan was 
dead, dying testate and that John J. Fahey was his surviving 
executor. Upon this record a praecipe was 61ed directing a 
scire facias to issue against the said John J. Fahey, executor 
and John T. Jones to show cause why the said executor should 
not be substituted in the place of the said Patrick C. Callahan, 
deceased, and also to revive and continue the lien of the judg- 
ment, et quare executionem non. It is this scire facias which 

was tried before me, and upon which the compulsory non- 
suit was ordered. 

I am not convinced that there was any error in that dis- 
position of the case. It is familiar law, that every scire facias 
is defendent upon some record or quasi record, the ordinary 
purpose of the writ being to continue or enforce the same. In 
the present case the difficulty is that the original record does 
n6t support the scire facias. The judgment note being sim- 
ply signed *'Jones and Callahan," there was n£>thing upon the 
face of it to warrant the prothonotary from entering any other 
judgment than he did. This judgment was good agamst the 
firm of Jones & Callahan if there was any such firm, as uell as 
against the member of the firm who signed the confession. It 
is possible therefore that even after the judgment had been 
entere4f an inquiry could have been prosecuted before the 
court as to the parties composing the firm in question, and 
the record amended so as to set these parties forth. I am not 
clear however upon this question, and do not undertake to 
decide it. It does not arise in the case as it is now presented. 
The suggestion made by the plaintiff's attorney, that the ori- 
ginal defendants intended to be affected by the entry of 
the judgment were John T. Jones and Patrick C. Callahan 
may be a proper way of bringing the matter before the court 
for action, but at best it can be merely a preparatory step. It 
cannot of itself have the effect of changing the face of the 
record so as to bind the parties named. I venture to suggest, 
that an order of the court making the amendment is at least 
necessary, and that an order having the effect of bringing them 
permanently upon record could only be made after notice 
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to the parties to be affected thereby. Certain it is that the 
original record must be complete before a sciro facias such as 
this can issue thereon. When John T. Jones and John J. 
Fahey surviving executor of Patrick C. Callahan deceased 
have been duly brought in, and made parties to the original 
judgment, a scire facias summoning them to appear and show 
cause why the plaintiff should not have execution of her judg- 
ment against them, and why the lien therefore should not be 
revived and continued for the statutory period, may be sup- 
ported, but not before. The present writ merely recites 
a judgment against "Jones & Callahan" without further desig- 
nation, and such practically is the record upon which it is 
sought to be based. It thereupon summons them, without fur- 
ther suggestion or showing, to make defense against the exe- 
cution and revival of such judgment, and at the same time so 
far as the said Fahey is concerned seeks to have him made a 
substitute a party to the original. As the record stands the 
scire facias does not connect itself with the original judgment 
so as to be sustained thereby, and the nonsuit was properly 
ordered. 

The rule to take off the judgment of nonsuit is dis- 
charged. 



Dymond vs. First M. E. Church, Dalton. 

In the Court of Common Pleas of Lackawawanna County, No, 

2g6, Nov, Term, 1888, 

RULE FOR NEW TRIAL. 

A. entered into a written agreement with B., an agent of a board of tmateet 
in which he agreed to erect a church for a certain consideration. There wa3 a 
provision in the agreement **that it (the church) shall be secured against any 
mechanics lien, or claim against said church." The agreement was signed only by 
A., who subsequently sought to avoid it by filing a lien and attempting to enforce 
it. 

A admitted that he executed the written undertaking but alleged be did so at 

the request of fi., who, he said, wanted it to show the trustees in order that they 

would be able to procure subscriptions easier. This was positively denied by fi. 

The case was permitted to go to a jury which rendered a verdict in favor of 

A. Upon a rule for a new trial it was held: that while A., had the right upon 
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his side to go into all the facts and circumstances into which S. went yet such evi- 
dence should have been determined by the trial Judge and if insuffldant it should 
have been withdrawn from the jury. 

Parol evidence is inadnaiavable to contradict a written agreement entered in- 
to between pai-tie«, except for fraud, accident, or mistake, which must be es- 
tablished by such evidence as would induce a chancellor to reform, or set it 
aside. 

Hulslander, Vosburg & Comegys, for plaintiff. 
Jessups & Hand, for defendant. 

Archibald, P. J. It is undisputed evidence, that at the 
time the building of the churqh in question was let to the 
plaintiff — Oct. 26, i8»7, where he met with Dr. Haroun at Fac- 
toryville, he executed the following writing. 

F ACTOR YVILLE, October 26, 1887. 

"I do engage and promise to build the Methodist Epis- 
copal church of Dalton, Pa., according to the plans and speci- 
fications adopted by trustees of said church in a good and 
workmanlike manner, for the sum of $2,250. Payments made 
as shall hereafter be agreed upon. One third at least being 
reserved for the security and protection of said trustees. Only 
subject to such changes as shall be required by Thomas 
Haroun, agent to the Board of Trustees of said church. I 
also agree to complete the building by the last of February 
or the first of March, 1888, and that it shall be secured against 
any mechanic's Hen or claim against said church. 

(Signed) M. L. Dymond. 

If the plaintiff is bound by this undertaking having stipu- 
lated therein that the building shall be secure against any 
mechanic's lien, the present proceeding, which is an attempt 
to enforce just such a claim, cannot be maintained. ( Long 
V. Caffery, 93 Pa., 526.) 

The plaintiff seeks to avoid the effect of this agreement by 
evidence that it was understood at the time that he was not 
to be bound thereby, and that it was merely executed because 
Elder Haroun said he wanted a paper to show to the trustees 
that the church had been let, so that they could go on and 
obtain subscriptions. We pass over the question whether 
this, if true, was not such a fraud upon the trustees that the 
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plaintiff could not be heard to allege it. Treating it as free 
from such turpitude, it might be sufficient to avoid the meet- 
ing, if it were properly substantiated. But unfortunately for 
the plaintiff, that which he as&ertf; is sustained by his own 
testimony only, and he is flatly contradicted by the testi- 
mony of Elder Haroun, they two being the only ones present 
when the arrangements with regard to the building of the 
church were consummated. We look through the evidence 
in vain for anything to corroborate the plaintiff upon this 
point. Under the familiar rule of law therefore that parol 

evidence is inadmissible to contradict a written agreement 
entered into between the parties, except for fraud, acddent 
or mistake, established by such evidence as would induce a 
chancellor to reform it or set it aside ; the plaintiff must fail 
in his efforts to escape from the effect of his written under- 
taking. In principle the case is not to be distinguished from 
Phillip vs. Meily, (io6 Pa. 436) and Yiesley vs. Bundel (22 
W. N. C, 462.) In Phillips vs. Meily, the defendant had de- 
livered to the plaintiff his promissory note for §3,000, payable 
to the order of the plaintiff one year after date. The defence 

attempted to be set up was that at the time the note was 
delivered to the plaintiff, it was agreed that it was not to be 
enforced against the maker according to its terms, but only in 
the event that another note against a third party which was 
placed by the plaintiff in the hands of the defendant for col- 
lection, was collected by him. This, it was held, was an at- 
tempt to vary by parol the written agreement of the defend- 
ant, and being sustained by his own oath alone, contradicted 
by that of the plaintiff, and without corroberating evidence it 
could not be allowed to prevail. As is there said, ** It is only 
where a chancellor -would reform the instrument that parol 
evidence is admissible to contradict it.,*' and the evidence 
must be strong enough to justify him in doing so. The same 
doctrine is repeated and enforced when the case was before 
the Supreme Court upon a second writ of Error. ( Meily vs. 
Phillips, 16 W. N. C. 429.) 

Yeisley v. Bundel, supra, was a scire facias sur mechanics 
lien for a balance or $278 claimed to be due to the plaintiff 
for carpenter work on defendant's houses. The tolal amount 
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of ^ork done, according to the plaintiff was $1,084, upon 
which $806 had been paid. It was established, however, by 
the defendant that the plaintiff had agreed in writing that he 
would do the work for $525. To overcome the effect of this, 
the plaintiff testified in substance in rebuttal, that when th6 
paper was produced for him to sign, he threw it down and 
said that he could not, and would not, do the work for the 
amonnt named in it, and that the defendant then said, " We 
will just put down the amount so I can show them at home 

that you are to do all the work, then they will not bother me 
about Boving [his brother-in-law] doing it any more. There 
was nothing to corroborate * the plaintiff's story, and it was 
wholly denied by the defendant. The bourt below gave bind- 
ing instructions for the defendant and this was affirmed by 
the Supreme Court. 

There is no substantial difference between either of the 
cases cited and that which is before us. The plaintiff in the 
case in hand seeks to avoid the written undertaking which he 

admittedly executed, by means, of his own unsupported evi- 
dence that it was obtained from him merely for the purpose 
of showing to the trustees that the church had been let, etc. 
The effect of this would be to avoid by parol the agreement 
which, according to the writing, he entered into with the 
church people. Thij cannot be done except upon such evi- 
dence as would move a chanc^ellor to set aside the instrument 
or enjoin its use. The relief sought against the present writ- 
ing is distinctly equitable. The plaintiff asserts that it is being 
fraudulently put to a use entirely different from that for 
which it was obtained. Xo secure relief upon this ground he 
•must come up to the full measure of proof required in cases of 
this kind. This, as his case rests upon his own unsupported 
evidence, he has failed to do. 

The writing is none the less binding upon the plaintiff be- 
cause it is unilateral In form, and was signed by him alone. 

The same is true of every note, bill, bond, policy of insurance 
or deed poll, and yet it will not be contended but that the 
maker ,of either of these is bound by the terms thereof. 
These examples it is true tnay not completely illustrate the 
case because each of them is based upon an artical on presump. 
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tive consideration disclosed by the writine itself, and so upon 
its face is absolute in its obligation, while in the case of a 
mere offer or executory promise, an acceptance upon the 
other side may be required to show a complete contract. 
Bat where a contract is in fact made out it is immaterial 
whether one side or both sides be put in writing; it is equally 
important to hold to the writing as evidence of the terms of 
the^ contract so far as it goes. This is the only legitimate 
purpose that reducing it to writing can have. If, therefore, a 
party give his written undertaking to do or not to do a par- 
ticular thing, and it be founded upon a sufficient consideration, 
it is immaterial that only his side .of the agreement is. reduced 
to wHting, and he cannot any the more because of this deny 
its obligation or contradict its terms. To hold otherwise 
would be to allow not only the various classes of commercial 
contracts just enumerated but many others of equal impor- 
tance tabe frittered away by parol. This, the necessities of 

business, as well as the experiences of the law, forbid. 

Butit may be urged in this connection that, as the writ- 
ing was signed by the plaintiff only, and did not on its face 
disclose any consideration, the defendants, in order to make 
out a complete and binding contract, had to go by parol in- 
to extraneous evidence,, and this, therefore, opened the door 
to the plaintiff to explain it away by the same means. This, I 
will admit, was the view which impressed me at the trial, and up- 
on which I decided to let the case go to the jury. It is ap- 
parently sustained by the decision Appleby vs. Johnson (Law 
Rep. 9 C. P. 1 58) .^herein it is ruled, that it is only where the 
complete contract is made out by writing, that parole evi- 
dence is' inadmissible .to vary its terms. It is to be noted, 
however, that evn their parol evidence was only admitted 
to supply what had been omitted, not to contradict what had 
been expressed. But the English cases would be unsafe 
guides upon this subject in Pennsylvania (Chalfant vs. Wil- 
liams, 35* Pa. 215) They vigorously exclude all evidence to 
modify a written contract, once that the writing is proved 
and hence as vigorously require that it be wholly in writing 

before that they will apply the rule. We must not therefore 
be misled by .the apparent weight of the authority cited, 
but consider the question independjantly for ourselves. 
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The error, as it now seems to me, in the position taken at 
the trial lies in this: The plaintiff had no doubt the right up- 
on his side to go into all the facts and circumstances into 
which 'the defendants had to go upon their . side ; but the 
effect when in of the evidence so introduced by him was quite 
another thing. It was not necessary to be submitted to the 
jury, because of its having in the first instance, been received 
by the court; its sufficiency for the purpose for which it was in- 
troduced was first to be determined by the trial judge, and if 
found insufHctent it would have to be withdrawn from the jury. 
Now the plaintiff did not pretend to deny but that he execu- 
ted the writing in its present form at the conclusion of nego- 
tiations with regard to the building of the church edifice and 
at the very time when it was definitely arranged that he 
should build it. Tl\e paper does not stand, under the evi. 
dence, as an offer requiring an acceptance to make it mu- 
tually binding, but as a definite undertaking upon a sufficient 
consideration moving to the plaintiff at the time. It purports 
to set forth the terms upon which he will build the church, 
which was at that time let to him to build, and naturallv 
closes the transaction. Under the evidence, it constituted a 
valid and binding obligation upon the plaintiff. How then 
did he seek to avoid its effect? Not by denying its execu- 
tion, nor disputing the consideration upon which it is assert- 
ed to have been based, but )>y attempting to show that it 
was not to be binding upon him, • but was given merely to 
show to the trustees and was being preverted from its use, 
assuming that he was entitled to be heard thereon, he has 
been so, fully. The difficulty is that his defence to the writ- 
ing, if anything is not legal but equitable, and has only his 
own statement, which is flatly contradicted upon the other 
side, to sustain it. All the evidence -which he was able to pro- 
duce was admitted, but unfortunately for the plaintiff, it had 
to meet and overcome his written engagement, and this it 
was not sufficient to do. Even after it had been admitted 
the court was bound to control it and give binding instructions 
to the jury to find against it. 

The exact force to be given to the plaintiff's evidence up- 
on this point would more clearly have appeared had it come 
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in by way of rebuttal instead of being drawn out upon his 
case in chief. Had the defendant's counsel reserved the 
writing until that side of the issue was opened, and not 
pressed it on the plaintiff upon cross examination, the case as 
it seems to me would have been developed in a more orderly 
manner, and it is possible that the court would not then have 
fallen into the error to which it has now to confess. The 
defense when closed would then have stood firmly upon the 
writing, and the full measure of the burden laid upon the 
plaintiff to overcome it upon rebuttal would have been seen. 

As it was the plaintiff was forced into an attempted explana- 
tion and avoidance of the writing, before it was legitimately 
before the court, while the defendants, when their side was 
reached, were put in the attitude ot upholding and defending 
it. It is true, when all the evidence was in, it was the duty 
of the court to marshal and enforce it as it ought to have 
come in, rather than to take it according to the accident of 
its happening. But this would have been much easier to do 
had the proper order of proof been observed at the time, and, 
as I said before, the court would have been less likely to have 
fallen into error. 

It follows from these considerations that the plaintiff under 
the evidence was not entitled to recover, and the verdict in 
his favor cannot be sustained. Had the defendants asked for 
binding instrutious, as in Yeisley v. Bumbel, supra^ it would 
have been incumbent upon me to have given them. This 
however they did not do. The nearest they came to it was in 
their I2th point, which called upon me in substance to say 
that there was no such evidence to submit to the jury as 
would be sufficient to reform or set aside the plaintiff's writ- 
ten agreement. There is no doubt in my mind now but that 
this point should have been affirmed and the plaintiff's count- 
er point, embodied in his second request, refused. The case 
was not so ruled however, but in the hope of saving the ex- 
pense and annoyance of a second trial the questions presented 
by these points were left open and reserved for the consider- 
ation of the court in banc, so as to give opportunity for en- 
forcing judgn)ent non obstante veredicto in case the opinion of 
the court upon them was in favor of the defendants. This 
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judgment we are now moved to render, and should not hesi- 
tate to allow it were it not for the fact that upon an exami- 
nation of the record we find that is not in shape to do so. 
The jury in response to a question specially submitted to 
them have found that the building of the church was not let 
to the plaintiff in consideration pf his signing the writing of 
Oct. 26, i8«7, Whether this was well found under all the 
evidence or not, we cannot disregard it in considering the 
question of entering judgment non obstante upon the points 
reserved. If not well found the remedy is by a new trial. 
(North Am. Oil Co. vs. Forsyth, 48 Pa. 219.) Wh«le there may 
be some doubt as to the full effect of this finding, it seems 
almost necessarily to throw the writing out of the case. We 
dojnot feel like imperilling the merits upon either side by mak- 
ing a doubtful record. Both parties are entitled to have the 
case so tried, and the question involved in it so passed upon, 
that our errors if any can be readily and satisfactorily passed 
upon by a higher court. We see no other way than to award 
the defendants a new trial. 
The rule for a new trial is made absolute. 



Nesbett & Co. vs. Tamler. 

In Court of Common Pleas of Lackawanna County^ No, 106, 

June Term, i8gi, 

RULE TO QUASH ATTACHMENT UNDER ACT OF 1 869. 

An AflldmTit upon wbfeh an attaobtcent issues is soffloient whera tbe arer- 
nwnt sets forth that thed<»fendant is indebted to tbe plaintiff in a certain sam, 00 
part of which has been paid. 

A soggestion that an aTerment of frand in the alternative <8 bad becarse of 
pioertaipty is not weU taken. 

An affidavit in the di^onctive, however, is aodoabtedly open to the criti- 
cism of being onoertain. 

R. A, Zimmerman^ for plaintiff. 

E. C Newcomh^ for defendant. 

Archbald, p. J. We do not regarcl any of the exceptions 
to the affidavit, upon which the attachment was issued, as 
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being well taken, i. X^c nature and amount of the indebted- 
ness which is the basis of the writ are sufficiently set forth in 
the averment that the defendant is indebted to the plaintifif 
"in the sum of $2319.37 for goods and merchandise consist 
ing of lumber of various kinds and character, doors, window; 
and sash, and other manufactured lumber sold and deliverec 

to the said Casper Tamler, by them the said D. M. Nesbitt & 
Co., no part of which has been ^aid." Theivman vs. (Vahle 
32 Ind 400.) This would be good in a com moil law declara- 
tion, or a statement under the practice act, and we see no 
reason why it does not sufficiently meet the requirements 
of the statute under which the attachment issued. 

2. The suggestion that the averment of fraud was in the 
alternative and'that thus it was bad for uncertainty seemed at 
first blush to be well taken, but upon further consideration we 
are of the contrary opinion. It is undoubtedly true that an 
affidavit in the disjunctive would be open to this criticism, for 
while the plaintiff may allege as many grounds of attachment, 
within the law, as he deems expedient or can substantiate, 
still, in doing so, they are to be stated cumulatively. If 
stated in the alternative, it makes the whole averment incon- 
clusive and uncertain. (Drake on Attaches. §101.) The 
averments in the present affidavit do not, however, fall with- 
in this rule. They are in substance that the defendant has 
assigned or is about to assign and dispose of his property 
with intent to defraud his creditors. This is a single and not 
an alternative statement ; the plaintiffs aver that the defen- 
dant, moved by a fraudulent purpose, either has disposed of 
his property or is about to do so, which they cannot state, and 
so they puc it in the alternative. Considering the difficulties 
uhder which a creditor necessarily labors in obtaining infor- 
n^ation of the exact facts in a case of this kind some latitude 
may properly be allowed him. But aside from that it will be 

found upon examination, that such an alternative averment 
as that which here appears merely covers t^ o phases of the 
same f rand ulent purpose and therefore does not introduce any 
element of uncertainty, and is unobjectionable. This ques- 
tion is considered at length by Judge Drake in his excellent 
work on Attachment (§102) and the same conclusion is 
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reached upon reason and authority as we have endeavored 
thus briefly to express. But own if we were wrong in this 
opinion the affidavit before us has two other averments not 
given in the alternative, either of which is sufficient under the 
statute to sustain the atachment. The one is that the de- 
fendant has property right in active money and evidences of 
debt which he fraudulently conceals with intent to defraud 
?his creditors, and the other, that the goods, chattels and 
merchandise for which suit is brought was . purchased by the 
defendant by false and fraudulent representations. In either 
view, the affidavit meets the requirements of the land, and 
must be adjudged to be sufficient. 

We see nothing in the suggestion that the kind of action 
intended to be brought is not given in the plaintiff's praecipe. 
The act of assembly only authorizes an attachment of this 
kind where there is an indebtedness, and the action under our 
proceedure act is therefore necessarily assumpsit. If the 
defendant desires that this appear on the record, it can be 
made the subject of amendment. 

We have considered these objections as though they 
were made by the defendant. The right of the garnishee to 
urge them being exceedingly doubtful (Drake on Attach. § 
697). In this we may hjwe gone further than we were jus- 
tified, the attorney who has undertaken tp appear for the de- 
fendant not being able to produce any higher authority for so 
doing than that of the defendant's wife. But as we rule the 
case upon all points in the plaintiff's favor any errors com- 
mitted in this regard is immaterial. 

The rule to show cause why the attachment should not be 
quashed is discharged^ 



In Re Independent School District in South Ab- 

INGTON Township. 

In the Court of QiUtrter Sessiotts of Lackawanna County, No 

iSy^ April Session, iSgo, 

EXCEPTIONS TO REPORT OF COMMISSIONERS . 
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Independent school districts can only be created where it is necessary "to pro 
teet and promote the edacatiooal welfare of occasional localities that from natur- 
al or other adequate obstacles which could not be properly provided for under the 
organisation of township districts." 

The obstacles natural or artifleal which alone are to be regarded as sufDcientto 
warrant the erection of an Independent are necessarily of a physical character and 
must be set forth upon the record in ord'ir to authorlae the court to create the 
district. ▲ failure to set forth the physical obstacle in a petition upon which 
oommlssionerB are appointed, or in the report of the commissioners, is fatal to the 
proceedings.; 

Archbald, p. J. There is but one point which -it is 
necessary to consider in connection with this report, for that 
is so clearly fatal to the whole proceeding, that it would be a 
waste of time to dwell upon any others. Under the act of 
May 8th, 1855 (P. L. 509) and the subsequent declaratory act 
of May 25th, i8S7 (P. L. 587), which together now regulates 
the formation of independent school districts, such districts 
can only be erected where it is necessary to "protect and 
promote the educational welfare of occasional localities that 
form natural or other adequate obstacles whieh could not be 
properly provided for under the organization of township dis- 
tricts." The obstacles natural or artifical which alone are to be re- 
garded as sufficient to warrant (he erection of an independent 
district are necessarily of a physicial character (Independent 
School District in Hatfield Township, 42 Leg. Int. 277), and 
must be set forth upon the record in order to authorize the 
court to create the district. This is entirely lost sight of in 
the present proceeding. Nowhere, either in the petition up- 
on which the commissioners were appointed, or in the report 
of the commissioners, have we any suggestion of the physical 
obstacle which gives occasion for the erection of the inde- 
pendent district asked for. The petition simply says that the 
petioners, taxable inhabitants of the township of Sputh 
Abington are desirom of having the territory upon which they 
reside, decribing it, formed into an independent school dis* 
trict, and the commissioners merely report, without more, 
that in their opinion it is expedient that the district should 
be formed. This is altogether insufficient and cannot be sus- 
tained. There may be merit in the application ; upon that I 
do not now undertake to pass. But if there is, enoygh must 
be- brought upon the record to prima facie show it. 

The eighth exception is sustained, the report of the com- 
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missioners is set aside, and the proceedings dismissed at the 
cost of the petitioners. 



NOTHACKER VS, CLARK. 

In the Court of Common Pleas ofL ackawanna County y N'o. los^ 

m 

March Term^ i88gr 

RULE TO AMEND MECHANIC'S LIEN. 

A statement of ]len was filed against a building located "on a lot in ^Nortb 
Park^ in the 18th ward of the City of Soranton, on lot No. 14, Block £., on Sahset 
Avenue." 

After the statutory period for filing alien had pa»ied the claimant asked to 
have the description amended ao that the proper cy instead of being located upon 
lot Na 14 in Blo<*k B in the I3th ward, should be described located upon lot No. 
16, Block B !n the 2d ward. 

Held : The effect of such an amendment, if allowed, would be to make the 
lien apply to a new and entirely different lot of land from that which was given 
in the statement of lien filed. 

The limit of amennraent ais given by the Act of June 11, 1879 (P. L. 122)is that 
a new lien shall not be introduced thereby within this limit all changes and 
amendments conducive to justice and a fair trial upon the merits are authorized, 
but beyond it they are not. 

Where the owner dies before the filing of the claim, the practice seems to^ be to 
name him as if alive and when it com 's to is<iuing the scire faeicLs to suggest 
death, i^iid is«ue it against the executor or aministrator. 

A. D, Dean, for plaintiff. 

W. Ji. Stanton, Hulsander & Vosburgj for defendant. 

Archbald, p. J. The statement of lien in this case was 
ifil^d June 28, 1888, and- the claim therein made is for 
work done and material furnished between March 8th 
and - April 30th, of the same year, in the construction of a 
building located "on a lot in 'North Park,* in the 13th 
ward of the City of Scranton, County of Lackawanna, on 
lot I*}o. 14, Block £, on Sunset avenue. Said lot be- 
ing 50 feet wide on said avenue, and 150 feet in 
depth." The claimant now asks to amend the discription so 
that the property; instead of being located upon lot No. 14 in 
Block £, in the 13th ward of Scranton, shall be described as 
being located upon lot No. 16 Block £, in the 2d ward. The 
effect of this, if allowed, would be to make the lien apply to a 



144 LACKAWANNA JURIST. 

new and entirely different lot of land from that which was 
given in the statement of lien filed. It is evident that this 
cannot be permitted. If the lien was not filed against the 
right property it cannot now after the lapse of six months 
from the completion of the work be corrected by a new dis- 
cription so as to apply to the property which may have been 
intended to be reached. To allow this would be to allow the 

filing of a new lien after the statutory period had passed* for 
the effect of changing the essential parts of the description is 
to transfer the lien from the property against whch it was or- 
iginally filed, and fasten it upon another and entirely differ- 
ent property. It will not do to attempt to disguise this by 
calling it an amendment and attempting to bring it in under 
the Act of June nth, 1879 (P. L. 122). The limit of amend- 
ment given by that Act, it seems to me, is that a new lien 
shall not be introduced thereby. Within this limit all changes 

and amendments conducive to justice and a fair trial upon 
the merits are authorized, but beyond it they are not. This 
rule is reflected in the case of Knox vs. Hilby (118 Pa. 430). 
The claimant there had filed his lien naming Andrew}. Knox 
as owner. More than six months after the last work had been 
done, an amendment was allowed in the court below adding 
the name of Marcia J. Knox as a co-defendant, and designate 
ing her as the owner instead of her husband with the further 
averments necessrry to charge her separate estate This was 
held to be error. "There is nothing in this Act," says Mr- 
Justice Green, "which in the least degree gives sanction to the 
idea that the time for filing aJien may be extended beyond 
the six months by way of amendment, or that any person may 
be thus introduced against whom no right to file a lien ex- 
isted when the amendment was made.'* We consider the 
principle of this decision conclusive of the plaintiff's asserted 
right to amend his description in the manner suggested, and 
the rule must to such extenc be discharged. 

Probably the conclusion which we have reached with re- 
gard to the amendment of the description is fatal to the 
plaintiff's lien, and our decision upon the remainder of the 
application, to amend the names of the owners may not there* 
fore be very material. At the same time we are bound to 
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give the que-ition our best consideration, and this we have en- 
deavored to do. The plaintiff in his petition to amend al- 
leges that at the time he contracted to do the work and 
furnish the material for the building described in the lien the 
premises were the property of Emma J, Clark who died before 
the said work was completed, devising the property to the 
present defendants, W. G. and M. W. Clark, whom she also 
appointed her executors, and he thereupon asks that the 
statement of lien be ^mended so that the owners named 
shall be W. G. and M. W. Clark executors of the last ^ill and 
testament of Emma J. Clark deceased, instead of W. G. and 
M. W, Clark in their individual capacity. It would be a jnis- 
take to allow this change. Upon no consideration could 
these executors be named as owners. The claimant might 
doubtless have named Mrs. Clark as owner, upon the theory 
that she was such when the work was undertaken, (Church vs. 
Schreiner, 88 Pa. 124, Smith vs. Hilbert, 8 Luz. Leg. Reg. 230, 
Boas vs. Birmingham. 2 Pears 334), although she seems to 
have died the very day, March 8th, 1888, that the work was 
begun. Where the owner dies before the filing of the claim, 
the practice seems to be to name him as if alive, and then 
when it comes to issuing the scire facias, to suggest the death 
and isssue it against che executor or administrator. (Bristol 
vs.Golden, 3 Luz. Leg. Ob. 10, s. c. 8 Loz. Leg. Reg. 207, Smith 
vs. Hilbert, supra, Boas vs. Birmingham, supra. It is only in 
SQme such way as this that the present defendants W. G. and M. 
VV. Clark could be brought in upon the record in their capacity 
as executors of Emma • L Clark. It could not be 
truthfully alleged that as executors they were ever the owners 
of the property. 

But as devisees of Mrs. Clark, the defendants were the 
owners both at the time when the work was done by the claim- 
ant as well as at the time when he filed his lien. They might 
properly therefore be named as the owners, as has beer done, 
(Sullivan vs. Johns, 5 Whart. 366, Church vs. Schreiner, 88 
Pa. 124). and the claimant has no occasion in this respect cc 
doubt the sufficiency of his claim. 

The rule to show cause why the lien should not be amended 
as pr^ayed for is discharged. 
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Commonwealth vs. Phillips. 

In Court of Quarter Sessions of the Peace^ No. 124.^ January 

Session, iSpr, 

RULE FOR NEW TRIAL. 

To diacredit the testimony of a prosecutrix in a foroication and bastardy case 
evidence mast be adduced which it tpeciflc. 

Where a defeudaut in a bastardy case offered to prove that the comptaiaant 
at.'or about the time the child was begotten, walked and rode with certain young 
men, but did not offer to prove an}* other facts tending to show criminal inter - 
course with them, it wai held that such offer wa^ not sutficiHnt. 

Any presumption of the commission by her of a particular act of misconduct 
from a Icnowledje of the g^naral vicious hibits of her associates is too remote and 
indeflnate to be relied on as legal proof. 

The releveucy of nvideoce in such cases U t.) show by positive facts or fair 
inference therefrom that the prosecutrix wat uriminiUy intimate with other men 
at the time she claims to have been similiarly intimate with the defendant. Tna 
oath of the prosecuti-ix in open court with the further corroborative proof that 
she persisted in the same charge in the extremity of her labor, is suflloieut to war- 
rant a conviction under the statute. 

N. M, Edwards, District Attorney, for commonwealth. 
Everett Warren, H, A\ Knapp, for defendant. 

Archbald, p. J. Notwithstanding the spirited argu- 
ment of the learned counsel for the defendant we are not con- 
vinced that any injustice was done, or any material error com- 
n^itted at the trial. 

The misquotation of the evidence complained of in the 
first assignment was not serious, and aticntion should have 
been called to the mistake at the time. We do not feel called 
uport to grant a new trial because of it. 

The principal ground of complainant is found in the 
second assignment based upon certain rejected offers of-evi- 
dence, but we think these offers were disposed of correctly. 
The attempt to prove by thedefendant, that during the month 
of February, 1890, the prosecutrix was intoxicatied, was jilto- 
gerher too general and indefinate. Assuming that she was in- 
toxicated during that month, how docs it tend to disprove the 
paternity of the child to which the prosecutrix has swofn, or 
ecen to discredit or assail her testimony ? Had counsel upon 
crossrcxami nation of the prosecutrix compelled her to specify 
the occa.sion-; in the month of February when the defendant 
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had connections with her ; and then offered fb show that she 
was so intoxicated at these times as not to know what hap- 
pened to her; it might have been pertinent; but the offer 
does not approach to this although the case was argued niuch 
as though it did. The question put to the defendant simply 
was, "whether during the month of February, 1890, Mrs. 
Thomas was intoxicated ?** No occasion or occasions during 
the month are specified, but the whole month is lumped to- 
gether. We think the objection to the question was properly 
sustained. 

The next question put to the defendant was as follows : 
"State, Mr. Phillips, whether to your knowledge Mrs. 

Thomas, while she lived in t/ie same house with you, was out late 
at nights wirh other men on the street?** Thjere are two ob- 
jections to this; in the first place it is too broad, covering as it 
does the whole fiye months from Dec. lOth, to May loth, 
while the prosecutrix was living at the house, but this is 
covered by the next question. Q. "Whether about the lat- 
ter part of February, 1890, she was not out late at night with 
men to your knowledge," so that we are remitted to the. other 
objection which is, that the question does not go far enough. 
The evidence sought to be elicited is as it seems to us like 
that which was rejected in Maloney vs. Piper (105 Mass. 233), 
where tht* defendant in a bastardy case, offered to prove that 
the complainant at or about the time the child was begotten, 
walked and rode with certain young men, but did not offer to 
prove any other facts tending to show criminal intercourse 
with them ; or like that in Eddy vs. Gray (4 Allen, 435), where 
it was held that evidence as to the general bad character of 
certain young men with whom the complainant associated was 
inadmissable for any purpose. "Any presumption" say Mer- 
rick, J., in that case, "of the commission by her of a particular 
act of misconduct, from a knowledge of the gent-ral vicious 
habits of her associates is too remote and indefinate to be re- 
lied on as legal proof." Evidence of this character — it is sub- 
mitted — to have any significance must go far enough to war- 
rant an inference of improper intercourse with other men at 
or about the time when the child must have been begotten. 
This is^ evidently what was in the mind of Devens, J., in Par- 
ker vs. Dudly, (i 18 Mass. 604), and it is founded in all reason 
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The sole relevancy of such evidence is to show by positive 
facts, or fair inference therefrom that the prosecutrix was 
criminally intimate with other men at the time when she claims 
to have been similarly intimate with the defendant. The evi- 
dence sought to be brought out by the question put to the 
defendant in the present case, does not come up to this 
^standard. We cannot reasonably infer from the bare fact that 
the prosecutrix was out late at night with other men that she 
was guilty of criminal intercourse with them. There is no 
suggestion as to where or under what circumstances this oc- 
curred, and there are so many conditions under which it would 
be entirely harmless and innocent, that, we cannot legitimately 
infer that it involved criminal intimacy. That which would 
give the occurence its whole significance and relevfincy to the 

case on trial is thus left out. 

The rejected offers made in connection with the testimony 

of Mary Grier are quite similar, and fall under the rule just 
discussed. The question was put to the witness. **What, if 
you know were her (the prosecutrix) habits as to sobriety 
or otherwise during the time she occupied the room in your 
house?" This was clearly immaterial and obtained no relev- 
ancy by the offer accompanying it» by which it was attempted 
to be strengthened. It is unnecessary to consider the force of 
this offer if it stood alone, because it was inseparably joiaed 
to the question which had been put, and must stand or fall 
with it. The next question moreover was evidently intended 
to embody the same evidence and was as follows; Q. "State 
whether or not the prosecutrix was not in the habit frequently 
during the months of February and March, 1890 of 
being out late at night or living intoxicated, or 
under the influence of liquor, and whether upon 
at least one occasion you saw her in the vicinity of the 
the house in company of some men, and if you did see her 
there what was her condition and what was the occasion of 

your being out there, and what did you observe ?" 

This question was considerably leading and might have 

been rejected upon that ground. But regarding its matter 

rather than its form, we .see no error in sustaining the objection 

to it. The question is to be taken as a whole in deciding 

whether it was properly rejected or not. The first part of it is 
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covered by the discussion already had, and was clearly irre- 
levant. The last part of it is possible might have developed 
testimony that would have been pertinent to the issue. It 
was directed, according to the statement of counsel which ac- 
companies it, to an occasion about the latter part of February 
1890, and its purpose was the same as indicated in the offer 
made in connection with the question just proceeding. The 
purpose of that, as expressed, was, that "carrying the period 
of gestation to the time the law presumes it to go from . 
the 23rd of November, 1890,'* — when the child was born— ^**the 

actions of the prosecutrix at and about that time were such as 
to raise a reasonably doubt as to the paternity of the child, or ' 
at any rate as to the defendant being the cause or its existence." 
Had the latter part of this question been severed from the first 
part of it, coupled, as it was with the statement of its purpose 
which has been quoted, it might have been error to reject it. 
But the matter is to be taken as it stands. It was presented 

as a single question. The objection of the district attorney 
was to it as a whole, and it was so passed upon. Had atten- 
tion been separately directed to the latter part of it, its relev- 
ancy might have been brought 6ut and the evidence admitted. 
It is not easy for the trial judge to dissociate in his mind the 
good from the bad, or the relevant from the irrelevant, brought 
together in a single offer. "It is always well to remember," 
says Mr. Justice Paxspn. in Citizens, etc., Bank vs. Gillespie, 
113 Pa. 572, "that in making offers of evidence, the court has 
a right to regard the offer as a whole. The judge is not bound, 
\;vhen it contains several subjects, to treat it piece meal, and 
admit one part and reject the residue.'* It might well be 
added that each party has the right to make bis offers of evi- 
dence as suits him best, and according to his own conception 
of his case, and as a rule it is not for the court to interfere 
therewith. Often, to do so, will only resulc in confusion and 
dissatisfaction. Whatever promise of relevancy, therefore, 
there may have been in one part of this somewhat extended 
question, it was so coupled with inquiries as to the habits' of 

intoxication of the prosecutrix and as to her being out late at 
night, which were clearly irrelevant, that the rejection of the 
whole cannot be justly complained of. 
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The suggestion that the defendant was convicted upon 
insufficient evidence is without merit. The absence and non- 
access of the husband establish that the child born of the 
prosecntrix in November 1890 was a bastardi She swore at 
the trial that .the defendant was its father, and she is cor- 
roborated by the statement to the same effect made in the cx- 
' trcmity of her labor, which is made evidence by the statute. 
This is all that the law requires. It may afford too great 
facility of proof, but that is a question for the legislature, 
rather than for us. 

But it is urged, that the evidence in the present case was 
too weak to sustain a conviction-, consisting as it does of the 
bare statement of the prosecutrix that the defendant was the 
father of her child, without giving any particulars of time or 
place when or where it was begotten, and without even the as- 
sertion by the prosecutrix that the defendant had actually had 
connection with her. Speaking for myself, I must confess, 
that I would feel better satisfied with the evidence if these 
ommissions were supplied, but at the same time I am not pre- 
pared to say, that it is legally insufficient without them. 
Looking at the statute, we find it to read as follows : "And 

any single or unmarried woman having a child born of her 
body, the same shall be sufficient to convict such single or un- 
married woman of fornication; and the man by such woman 
charged to be the father of such bastard child shall be the re- 
puted father, and she persisting in the said charge in the time 
of her extremity of labor, or afterwards in open court, upon the 
trial of such person so charged, the same shall be given in evi- 
• dence in order to conyict such person of fornication." In re- 
sponse to these provisions of the statute, we have in the 

present case, the oath of the prosecutrix in open court, that 
the defendant is the father of her bastard child, accompanied 
with the further corroborative proof, that she persisted in the 
same charge in the extremity of her labor. To hold that this 
was not sufficient to warrant a conviction would seem to fly in 
the face of the statute. If couns«:l for the defendant considered 
the bare declaration of the prosecutrix at the trial too general 
and indefinite, they had the opportunity upon cross examina- 
tion to compel her to specify the times and occasions when 
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and where the defendant had connection with her. Of this 
they did not avail themselves, and it hardly lies with them now 
to complain. The defendant moreover, had the full benefit 
with the jury of this weakness in the evidence-.-if such it be 
considered— for especial attention was called to it in the charge 
of the court. There was no request made to take the case 
from the jury, except that made at the close of the case for 
the commonwealth and that was upon the bare ground, that 
there was no evidence of the non-access of the husband, a 
position which could not be sustained. The guilt or innocen- 
ce of the defendant was therefore under all the evidence a 
question for the jury. Unfortunately for the defendant they 
have found him guilty. We cannot see, but that he had a fair 
trial, and that he has been convicted upon full and sufficient* 
evidence. 

The rule for a new trial is discharged. 



Commonwealth ex, reL, James Kelly vs, George Sander- 

SON et, ai. 

In t/te Court of Common Pleas of Lackawanna County, No,^^^, 

June Term, i8gi, 

PETITION FOR MANDAMUS AND DEMURRER. 

Tho relator, a Select Cottncilman, of the City of Scfsblod, preaented a 
petition to court asking for a nmodamus. The petition set forth t)iat the relator 
had been duly elected and sworn into office on the 7th day of April, 1891, and con- 
tinued to act as a member of the Select Council until th^ 7th day of May, 1891. 

Upon the last named date, a committee of said council, which had been ap- 
pointed to investifrate charges regularly preferred refiecting upon the honesty of 
members of said body reported *'that they had inveetigated the charges, by hear- 
ing evidence and found that t)ie relator and other Councilmen were guilty of 
soliciting bribes for their Totes and recommended that their seats in the council be 
▼acated." 

A resolution was promptly adopted by the council declaring the xaid coun- 
cilmen*s seats Tacan and they were thereupon expelled from the said council. 

The prayer of the relator was that the respondents, who were the president 
and members of said council, be compelled to reinstate him by mandamus. The 
respondents demurred to the petition and denied the suvflciency in law- of the facts 
•et forth therein to entitle the relator to the relief prayed for. 
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The contention was npon the authority of th^ Select (Council to vacate tbe 
seat of a member for misbehavior in office. Daring the period covered b}' special 
legislation in tliis state the power to ezp«l for cause shown was expressly given to 
Councils in the charters of nine of tlM principle cities of the Commoo wealth. 

Since that time, the two general statutes, which have been parsed, that of 

1874 relating to cities generally and that of 1889 relating to those of the third class 

have taken up and extended this power to virtually all the oitiee of the Common* 

wealth. 

In this legislation there is a complete adoption of the doctrine that "the 

pov^er to amove a oorp<M7ftte otioer from bis office for reasonable and Ju!«t cause i» 

one of the common law incidents of all corporations." 

From the reason of the thing, from the nature of corporations and for the 
sake of order and good government the power is incidental. 

The power therefore to expel a member is expresnly given to council by 
statutory provisions, general and special. 

The relator, however, inroked the constitution of the commonwealth, section 
'4 of article VL in which it is provided that *^all ofOcers shall bold their ofBoes on 
the condition that they behave thenuelves well while in office, and shall be re- 
moved on conviction of misbehavior in office, or of any ini'araouB crime. Appointed 
officers, others than Judges of the Courts of record and the superiiitendent of public 
insta'uciioii may be removed at the pleasure of the power by which th^y shall have* 
been appointed. All oiBcers elected by; the people except Governor. Lieutenant 
Grova>nor, Members of thoQeneral Assembly' and Judges cf the Courts of record, 
learned in the law, shall be removed by the Governor for reasonable cause, after due 
nocice, and full hearing on the address of two-thirds of the aennte." 

The relator n^aintained that the statutei were incmsibtfiiD with the above 
provisions of the fundamental law and were therefore to such extent unconscitu- 
tutional and void. Held, That while the term "all offices^* applied to municipa 1 
offices as much as any others, (lOO Pa. 2^ yet the method of removal from office 
which was therein provided for is not exclusive. 

Arciclfa VI. of the state constitution relates to impeachment and removal 

from office, the first three sections being given up to the one subject. With regard 

impeachment the method provided for is exclusive, because it is expressly made 

so. 

The fourth section of article III. relates to removals from office but is not 

necessarily exclusive. This section must be construed as it reads. So far as it 

undertake to speak it is conclusive but wbatev^er it leaves ooen is not to be closed 

by any forced construction. 

This section divided itself into three parts, the flrstone general to the other 
two particular and special. 

There is no room for the argument, that because it is declared that all offices 
elected by the people, with certain exceptions, shall be renaoved by the Gk>vemor 
upon adHress of two-thirds of the senate, this is intended in any sense to be prohibi- 
tory of other methods. 

There is nothing in the constitution with regard toreolbvals from office to 

prevent just such legislation as now appeai-s in Acts of Assembly. 

In the absence of an exp ess grant or statute conferring or limiting the 
power, tHe Common Counoil of one of our Municipal Corporations as ordinarily 
constituted, does possess, in the absense of any express or implied restriction in 
the charter, the incidental power, not only to make by-laws hut for cause to «x' 
pel t£« members, and for cause to remove corporate officers, whether elected by it 
or by the people. 

O'Brien & Kelly , Scraggy for plaintiff. 
/. //. Burns ^ for defendant. 
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Archbald, p. J. The petition of the relator sets forth 
that he was elected on February i8th, 1890, Select Council- 
man for the Eighteenth ward, of the City of Scranton, and on 
April 7th following, was duly sworn into office, and from that 
time until the 7th day of May, 1891, continued to act as a 
member of the Select Council of said city. Upon the last 
named date, a committee of said council, which had been ap- 
pointed CO investigate the charges made by one Edmund 
Bartl reflecting^ upon the honesty of members of that municipal 
body, reported ''that they had investigated the charges, by 
hearing the evidence, and found that Messrs. Golden, McGrail, 
Kelly, and Weichel were guilty of soliciting bribes for their 
votes and recommended that, their seats in council be vacated." 
Following this report a resolution was adopted by 
said council declaring vacant seats of Patrick Golden of the 
Sixth ward, James Kejly of the Eighteenth ward and Thomas 
McGrail of the Twentieth ward, and the relator was thereup- 
on expelled from the said Select Council, and has ever 
since then been refused the right by that body to exercise his 
duties as a Councilman and member thereof. The relator 
complains that these acts of the Council are without authority 
of law, and he prays that the respondents, who are the presi- 
dent and members of the said council may be compelled to 
reinstate him by mandamus. The respondents demur to 
the petition, and deny the sufficiency in law of the facts set 
forth therein to entitle the relator to the relief prayed for. 
The question in issue between the parties, as developed by 
the oral argument, is the authority of the Select Council to 

vacate the seat of a member for misbehavior in office. 

"The power to amove a corporate officer from his office 

for reasonable and just cause," says Mr. Dillon in his admirable 
work on Municipal Corporations (Sec. 240), is one of the com- 
mon law incidents of all corporations. This doctrine though 
declared before, has been considered so settled ever since 
Lord Mansfield's judgment in the well known case of the 
King vs. Richardson. It is there denied that there can be 
no power of amotion unless given by charter or prescription; 
and the contrary doctrine is asserted, that from the reason of 

the thing, from the nature of corporations, and for the sake of 
order and good government the power is incidental." 
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This power he goes on to show must under the English 
law be exercised by the corporation at large, but the same is 
not true in his opinion with regard to our American corpora- 
tions which are constituted considerably differently. ** Here 
the Common Council or the elective governing body — what- 
ever name be given to it — exercises all of the powers of the 
incorporated place. Has [then] the Council as the repre- 
sentative of the corporation " he proceeds; to inquire (Sec. 242) 
" the incidental power to amove * * * * Or is the Coun- 
cil in the nature of a select body, possessing no right to exer- 
cise any of the ordinary incidental powers of the corporation, 
unless expressly authorized by charter or legislative grant ? 
The question not being judicially settled as to our municipal 
corporations, the opinion is ventured, that, in the absence of 
an express grant or statute conferring or limiting the power, 
the Common Council of one of our municipal corporations 
as ordinarily constituted, does possess, in the absence of any 
express or implied restriction in the charter, the incidental 
power, not only to make by-laws, but, for cause . to expel Us 
members^ and for cause to remove corporate officers, whether elect- 
ed by it or by the people." 

We start out then with the high authority of Mr. Dillon 

for the proposition that the Council or governing body of an 

American Municipal Corporation, as part of the incidental 

powers of the corporation which it is permitted to exercise 

has the right in the absence of statutory restriction to expel 

any of its members for cause shown. But we do not have to 

rest the question here. If the law has so. stated, we should 

expect, in these days of legislation, to see it reflected in the 

provisions of some of our various statutes, and if we take the 

pains.to look into our statute books for it, we will not have to 

search in vain. The power which is there only incidentally 

and inferrentially derived by Mr. Dillon, has in this state in 

many instances been expressly conferred by direct enactment. 

In the third section of the Act of 18 Mch. 18 16 (P. L. 160) by 

which the city of Pittsburgh was originally incorporated it is 

among other things provided, that the Select and Common 

Councilmen of that city shall have full power and authority 

*' to vacate the sccit of any member for misbehavior, neglect 
of duty, or other misdemeanor." The same provision is 
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found in the charcers of the City of Lancaster (Act 20 Mch. 
1818, §3, P. L. 207) of Allegheny City (Act 13 Apl. 1840 § 5, 
P. L. 303) of the City of Reading: (Act 16 Mch. 1847, § 7» P. L- 
409), of the City of Carbondale (Act 15, Mch. 1851,. § 4, P. 
L. 163), of the City of Harrisburg (Act 19 Mch. i860, § 5, P. 
L. 17s). oi the City of Chester (Act 14 Feb y. 1866, P. L. 30 
adopting the provisions of the act incorporating the City of 
Harrisburg). of the City of Scran ton (Act 23 Apl. 1866, § 4, 
P. L, 1034), and of the City of Altoona (Act 3 Apl. 1867, § 6, 
P. L. 696). This power is extended to all the cities of the 
Commonwealth by the General Municipal Corporation Act 
of 1874. (Act 23 May 1874) which in its 26th Section (P. L. 
246) declares that each branch of councils ''shall have power 
and authority to vacate the seat of any of its members for 
misbehavior, neglect of duty or misdemeanor" and . it 
may be noted in passing that the 20th Section of 
the same act (Clause X\^ gives the general power 
to provide by ordinance/* for removing officers of the city for 
misconduct, whose offices are created and made elective by 
this [said] act." The Act of 23rd May, 1889, providing for the 
incorporation and government of cities of the third class (P. 
L.' 277-333) is equally explicit upon this subject and in Sec- 
tion four (P. L. 296) in almost the same terms provides with 
regard to councils, that "each branch shrill have power to va- 
cate the seat of any of its members for misbehavior, official 
misconduct or neglect of duty." It thus appears, that during 
the period covered by special legislation in this state, the 
power to expel tor cause shown was directly given to council 
in the charters of nine of the principal cities of the common- 
wealth, and that since that time, -the two general statutes 
which have been passed — that of 1874, relating to cities gen- 
erally, and that of 1889, relating to those of the third 'class — 
have taken up and extended this power to virtually all the 
cities of the commonwealth. In this legislation general and 
special we have the complete adoption of the principle laid 

down by Mr. Dillon, and its thorough incorporation into our 
statute law. 

In the face of this, or if it were all that there was to be 

said in the cause, the authority of the respondents to expel 

the relator could not be gainsaid. The committee of the 
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council of which he was a member, after hearing the evidence, 
found hint guilty of soliciting bribes for his vote, and upon 
their so reporting, the council adopted the report, and very 
promptly and very properly vacated the relator's seat and ex- 
pelled him from their body. No question is now made with 
regard to the merit of that action ; the relator simply asserts 
that the council had no power to take it. But the power is 
plainly and in the most express terms given by the statutory 
provisions, general and special, to which reference has just 
been made; what is there then to overcome or control these 
statutes so as to stand in the way of the exercise of this 

power? 

There can be but one thing higher than a statute and 

that is the constitution, and it is the constitution of the com. 

mon wealth that the relator invokes to sustain the asserted in 

violability of his office. It is provided in Section 4 of Article 

VI of that instrument that 

*' All officers shall hold their offices on the condition 

that they pehave themselves well while in office, and shall 

be removed on conviction of misbehavior in office, or 0^ 

any infamous crime. Appointed officers, other than judges 

of the courts of record, and the superintendent of public 

instruction may be removed at the pleasure of the power 

by which they shall have been appointed. All officer^ 

elected by the people except governor, lieutenant governor, 

members of the general assembly, and judges of the courts of 

record, learned in the law, shall be removed by the governor 

for reasonable cause, after due notice and full hearing on the 

address of two thirds of the senate.!' It is contended that the 

statutes to which reference his been made, are inconsistent 

in these provisions of the fundamental law, and are therefore 

to such extent unconstitutional and void. If this prove to be 

the case, they must of cpurse give way, but the burden is 

upon the relator to establish that they are, and of this he has 

failed to convince us. 

There is no question, but that the term " all officers " as 

found in this section of the constitution applies to municipal 

officers as much as any others. This was set at rest by the 

decision in Houseman vs. Com*th. (100 Pa. 222): but that was 

the only point involved in that case and the only one decided 
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by it. So far as it has a beaming upon the present contro- 
versy, but it is by no means decisive of it. The question with 
which we have here to deal, is not whether the section of the 
constitution referred to applies so far as it goes to municipal 
as well as < ther officers, but whether the method of removal 
from office which is therein provided for is exclusive. The 
relator has to maintain the affirmative of this proposition ; if it 
is exclusive he maybe entitled to his writ but otherwise he 

is not. 

The article of the constitution in which the section under 

consideration is found, reUtes to impeachmieht, and removal 
from office, the first three sections being given up to the one 
subject, and the fourth or last section to the other. With re- 
gard to impeachment, the method provided for is exclusive, 
because — if for no other reason — it is expressly .made so. 
The sole power of impeachment is lodged with the house of 
representatives, and' all impeachments are to be tried by the 
senate. This may seem to give room for the argument, if it 
does noi lead up to it, that the provisions with regard to re- 
moval from office are also intended to be exclusive, but this is 
not necessarily the case. We must take the section upon 
thkt subject as it stands and construe it as it reads. So far 
^s it undertakes to speak, it is of course controlling, but what- 
ever it leaves open is not to be closed by any forced con- 
struction. 

The. fourth section is readily analyzed, and divides itself 

up into three parts, the first one general, the other two, par- 
ticular and special. The first part has two clauses, one, with 
regard to tenure of office — " All officers shall hold their offices 
on the condition that they behave themselves well while in 
office" — the other a comprehensive declaration upon the sub- 
ject of removals — " and shall be removed on conviction of 
misbehavior in office, or of any infamous crime " — . The 
second part of the section relates to special removals of a 
particular classr—" Appointed officers, other than judges of 
the courts of record, and the superintendent of public instruc- 
tion may be removed s^t the pleasure of the power by which 
they shall have been appointed ** — . The third part also is 
special and declares th^t, "All officers elected by the people, 
except governor, lieutenant governor, members of the general 
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assembly, and judges of the courts of record, learned in the 
law, shall be removed by the governor, for reasonable cause, 
after due notice and full hearing, on the adcjress of two-thirds 
of the senate." In the present discussion we need to concern 

ourselves, of course, with but the first and last of these parts. 
It is well understood that the object of the last subdivi- 
sion of this section is to provide a method of removal, where 
there is a reasonable cause for it, such as mental incapacity, 
moral obliquity and the like, not sufficient as the basis for im- 
peachment, nor amounting to misbehavior in office or crime, 
and yet presenting a case of real unfitness for office and occa- 
sion, for removal. It is a sort of last resort where other 
methods fail, and because of being more speedy and less 
formal provided the legislature be in session — it may no 
doubt be invoked at times where some other method could 
also be resorted to. But there is no room for the argument, 
that because it is declared that all officers elected by the peo- 
ple, with certain exceptions, ska// be removed by the gover- 
nor upon the address of two thirds of the senate. This is in- 
tended in any sense to be pi'ohibitory of other methods. It 
is well known that the imperative form into which this pro- 
vision was cast, was selected for the purpose of leaving no 
option with the governor, but compelling him to act when 
duly addressed. It was to obviate any such occasion, as 
that, When Gov. McKean upon being addressed by the senate 
under the constitution of 1790, which provided that the gov- 
ernor may remove, etc., replied, '*I will have the gentlemen to 
understand that *may* sometimes me^ans *I won't* *' (3 Const. 
Debates, 225, Buckalew on Const, 126. 3 Grene Bag 68). It 
is not to be construed into a guarantee, either to elected of- 
ficers, or to the people who have elected them, that they shall 
hold their offices subject only to removal by the governor up- 
on address. If this were so, there could be no removals from 
elective offices, from the time the sessions of the legislature 
closed in one year until they began again in the second year 
thereafter, which it is absurd to suppose that the framers of 
the cpnstitution could have intended. Moreover the attempt 
to make this part of the section restrictive loses sight of the 
general provision in the first part, that all officers shall hold 
their offices on the condition that they behave themselves 



LACKAWANNA JURIST. 159 

well while in office, and be removed — just how, it is not said 
— on conviction of misbehavior in office or of any infamous 
crime. This provision is distinct from the othf^r, and must of 
necessity furnish methods of removal distinct and additional 
thereto. This disposes of all argument as to ihe restrictive 
character of this subdivision of the section. Let us see if any- 
thing any better can be done with the other part of ii. 

The principal thing to be noted about the first pare of the 

section is the absence of any suggestion as to how its provi- 
sions are to be carried out. We have the imperative direction 
that all officers upon conviction of misbehavior in office or of 
any infamous crime shall be removed fr»)m office, but ju>t how 
shall the removal be effected ? It was decided in Com*th, 
vs. Harris, (i Leg Gaz. Rep. 455). that where there has been 
a conviction in court of an infamous crime, repdoval from office 
may properly be made a part of the sentence imposed upon 
the defendant. This may be allowable in some cases, but 
what are we to do in others where there is nothing on the 
record to call for or justify such a sentence? Whai, mor^eover 
is to happen in any given case if it be not done? Still great- 
er difficulty is experienced in dealing with the question of re- 
moval for misbehavior in office. How and where is a convic- 
tion for such misbehavior to be prosecuted and secured? It 
seems to me that these inquiries clearly show how much was 
intended to be left open in this part of the constitution with 
regard to the subject of removals from office, direct and posi- 
tive though some of its declarations seem to be. It is like 
many other par;s of the same instrument, legislation is needed 
to carry out its provisions and give them effect. It would be 
a legitimate subject of legislation therefore to provide, that if 
any one holding office should be convicted in a court of jus- 
tice of any infamous crime, removal from office should follow 
and be made a pan of the sentence imposed upon him as is 
suggested in the case cited. But more than this, some enact- 
ment is absolutely required to regulate how the fact that the 
defendant is in office shall be inquired mto, and be brought 
upon the record, so as to sustain the sentence of the court. 
The necessity for the intervention and assistance 1 f the law 

making powers is still more apparent, when we touch the 
question of removal from office on account of misbehavior 
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therein. The constitution merely declares that removal shall 
follow a conviction for such misbehavior. The use of the 
term "conviction" no doubt implies an orderly proceeding in 
a duly constituted tribunal, upon )iotice to the person to be 
affected, and after a full hearing. But it is certainly left to 
the legislature to define within these limits the course of the 
proceedings, and the tribunal in which they shall be taken. It 
might well be claimed therefore, as it seems to me, that the 
statutes which we have had under consideration in the first 
part of this opinion, so far as they provide for the removal by 
councils of any of their members for misbehavior in office, are 
full;^ warranted as a means for carrying out this provision^of 
the constitution. But we do not need to dwell upon that, for 
the real qtiestioh which we started out to consider is whether 
there is anything in this part of the constitution to restrict 
such legislation, and what after all is there as the basis for an 
argument that there is? The fact that it says that all officers 
shall be removed for certain things hardly warrants the con- 
tention that they shall not be removed for any other. This is 
not. restrictive ; it is simply mandatory. 

It is possible that we might have reached this conclusion 
without so much circumlocution, but we came to it the more 

• 

readily and clearly after having considered as we have the full 
scope of this section and article. We are prepared thereby to 
see, that there is nothing in the constitution with regard to 
removals from office to prevent just such legislation as ap- 
pears in acts of assembly to which reference has been made. 
It is entirely consistent therewith for the general assembly in 
creating a statutory office such as councilmen in the several 
cities of the commonwealth t(» provide for the removal of such 
councilman by the body of which he is a member for misbe- 
havior, neglect of duty or misdemeanor. Municipal corpora- 
tions are peculiarly under legislative control. The legislature 
alone creates them, or provides for their creation and wholly 
regulates within constitutional limits. Their powers and gov-* 
ernment, and it follows that the kind and character of the 
officers of these several corporations; their qualifications,duties, 
terms of service., and tenure of office, are of necessity to be de- 
rived from the same course. The power therefore with which 
in the present instance the councils of the cities of the com- 
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monwealth are invested, of purging themselves of unworthy 
members, finds a legitimate place in the legislation with re- 
gard to cities and must be sustained. 

There is an additional reason for sustaining such legisla- 
tion in the case immediately before us, because this power is 
not only given by the general statutes which have been re- 
ferred to, but it exists independently of them in the original 
character by which the City of Scran ton was incorporated,and 
has not been replaced. There was no repeal of it, when the 
city accepted, as we assume that it did, the provisions of the 
act of 1874, for it is expressly provided in the 57th section 
thereof that no such acceptance shall be construed to be a re- 
peal or surrender of any rights, powers,privileges,and franchises, 
heretofore by law conferred on such city, not inconsistent with 
the provisidns of this act." The original and the accepted 
- charter, being not only in this respect not inconsistent, but 
ikentical,'the power is simply continued as it was originally 
given. If therefore it could by any possibility be shown, con* 
trary to the conclusions which have been above reached, that 
the acts of 1874 and 1889 are after all in contravention of the 
fundamental law in the particulars contended for, the original 
charter of the City of Scranton would still stand, and Would 
be sufficient to sustain the action of the respondents. It can- 
not be successfully claimed that the constitution ipso facto re- 
pealed this part of the charter, for as is said by Mr. Justice 
Clark in Evans vs. Phillips (117 Pa. 237) "that instrument did 
not repeaj local statutes whose provisions were inconsistent 
therewith, in force at the time of its adoption (Indiana Co. vs. 
Agricujtural Soc, 85 Pa. 359) ; it merely imposed restrictions 
on future legislation: (Coatsville Gas Co. vs. Chester Co. 97 
Pa. 476).*' I admit notwithstanding what is thus said, that if 
there was a clear repugnancy between the provisions of, the 
constitution with regard to removals from office and our own 
local law, there might be a repeal by implication, but no such 
repugnancy can as we have seen be established. When the 
constitution was adopted councilmen in the City of Scranton 
held office subject to, removal by the council of which they 
were a member for the causes which have been enumerated. 

This was a statutory incident of the office of councilmen in 
this city, as in the other cities whose charters have been re- 
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f erred to. It was a distinct charter provision, and is not to be 
lightly atrogated. There is nothing to prevent its constinu- 
ance under the new constitution, notwithstanding its provi- 
sions with regard to removals from office, for it does not im- 
pinge upon or disturb any of these provisions. It is simply 
additional to the methods and causes of removal there men- 
tioned, and may exist side by side with them. We might as 
well argue for the repeal of those provisions of the school law 
(Act 8 May, 1854, §§8 and 9, P. L. 619), which allow of the 
removal of school directors for non-feasance or mis-feasance 
in office, and yet the powers given to school boards and to the 
courts respectively in such cases have been as freely exercised 
sinc&.the adoption of the new constitution as they ever were 
before. 

There is no occasion to consider this subject further. After 
the fullest examination of it, we are convinced that the re- 
spondents acted entirely within their powers and that the re- 
lator has no just ground for complaint. 

The demurrer is sustained, the respondents are allowed to go, 
without day, and judgment is entered against the relator for 
costs. (High on Extraord. Leg. Rem. § 526). 



In Re: Lunacy of Fanny M. May. 

In the Court of Common Pleas of Lackawanna County^ No. 12^^ 

January Term^ j8go, 

RULE TO vacate PROCEEDINGS. 

TvoDj M. ICaj was depUred a Innatio upon prooeediDgi niider Tth Motioo, 
Act of 88th October, 186L (P. L. 18Gd, page Tib), withoat noUoe. HOd, that said 
•ectton Ib an abeolnte menace to the personal liberty of married women, sahter- 
siTe of the first principles of justice, and should be declared nnooostitational. 
That if sa'dsectionistostand'it mustbe oqnstrued to require due notice to be 
given to the alleged lunatic. That the proceedings in this case, baring been had 
without notice to said Fanny H. May, ar^ null and Toid. 

A. A, Chase f esg.^ for the rule. 

Connolly & Davis for the petitioner. 

Archbald, p. J. On December 7th, 18S9, M. D. May 
presented a petition alleging that his wtfe, Fannie M. May, 
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had been insane for the space of six months then last past and 
upwards, and praying for the appointment of three discreet and 
intelligent persons to make an examination with regard to the 
said insanity, and report the facts to the Court. The same 
day Charles H. Fisher, a physician, and Herman Osthous and 
E. H. House, attorneys-at-law, were appointed for the pur- 
pose prayed for, and on December 9th, two days thereafter, 
they made report that, having been first duly sworn, they did, 
on the 7th day of December, 1889, at the house of the said 
M. D. May, make an examination, personal, and by the testi- 
mony of witnesses, of the alleged insanity 'of the said Fannie 
M. May, and that after due examination they found her to be 
of unsound mind and subject to attacks of mania, during 
which attacks she was extremely violent and dangerous. They 
further gave it as their opmion that it was not safe for her to 
be at large, and rex:ommended that she be placed in an asylum 
for the insane for safe keeping and treatment. Accompany- 
ing the report were the depositions of the witnesses who had 
been examined. Upon the same day that the report was filed 
an order was made approving of it, and empowering M. D. 
May, the husband of the alleged lunatic, upon giving bond in 
the sum of $200 with sufficient security, to transact all busi- 
ness relating; to the management and disposition of his or her 
real estate, as fully as if his said wife were sane and gave her 

full consent thereto. 

The same day that this latter order was made Mrs. May 

was taken to the Danville asylum, and remained there in con- 
finement until February 23d, 1891, when she was released upon 
habeas corpus by the Court of Common Pleas of Montour 
county. It thus appears that within two days, upon the peti- 
tion of her husband, without notice, or provision for notice, 
this wife was declared insane and taken off to the asylum, 
and her husband, the petitioner, upon the meager bond of 
$200, placed in absolute control of her property. I do not 
in this statement intend in the least to impugn the motive of 
this proceeding. I only give the facts with regard to it just 

as they appear in the record. 

It will be a surprise to many to kno^ that there is a stat- 
ute upon our books which makes such a proceeding possible, 
but it is nevertheless true. The 7th section of the Act of 28th 
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October, 1851 (P. L. 1352, page 725), provides that, "when any 
married woman in this Commonwealth hath become insane, 
it shall be lawful for her husband, upon application to the 
Court of Common Pleas of the proper county, to select and 
appoint three discreet and intelligent persons, one of whom 
9hall be a practicing physician, who shall make an examina- 
cion, personal or otherwise, of such alleged insanity, and re. 
port the facts to the Court, and if the said Court be fully satis, 
fied that the said married woman is insane, and approve the 
said report, the same shall be filed of record in said Court, 
and the husband shall thenceforth, upon giving good and 
sufficient security to the Commonwealth for the faithful per- 
formance of his trust, have full power to transact all business 
relating to the management and disposition of his or her real 
and personal estate in as full and ample a manner as he might 
or could do if his said wife was sane and gave her full consent 
thereto." The title of the statute in which this appears is a 
comment on the former course of legislation in this State. It 
reads as follows: "An Act to annul the marriage contract 
of Philip Gaugwer and Harriet, his wife; relative to the 
trustee of the Green Ridge Improvement Company ; the Loy 
alhanna Plank Road Company ; to insane married women ; 
and to the tax on the Short Mountain Coal Company.*' Leg- 
islation appropriate — spare the word — to all these subjects 
except the last is found promiscuously mingled in the seven 
sections which compose the statute. It is curious to note 
that, while all the other interests which evidently combined to 
secure the passage of the bill are taken care of, the Short 
Mountain Coal Company and its tax figure only in the title 
and not a word with regard to either is found in the body of 
the act. The single section quoted is. moreover, all that it 
contains on the subject of insane married women The pecu- 
liar legislative co^apany in which this enactment is thus found 
betrays that it was designed to subserve some selfish and indi- 
vidual end, a thing which we might incline to suspect from the 
beginning. I venture to assert that such a conglomeration of 
things was never brought together into one statute for the 

public good, buc because the private interests which were back 
of each one of them could only secure recognition by thus 
combining together. 
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The law of this Commonwealth — common, constitutional 
and statute — is uniformly good, and will bear favorable com- 
parison with that of any State of the Union. It has the re- 
spect, not only of the citizens of our own State, but of those 
of our sister States also. But an exception must be made 
with regard to the statute under consideration. Take it as it 
stands, and it is an absolute menace to the personal liberty— 
I might almost say — of every married woman in this Com- 
monwealth. Were it entitled " An act to enable husbands to 
dispose of their wives and confine them in insane asylums, 
and obtain control of their property," it would more nearly 
express the character which it bears on the face, than it dnes 
now. If I were sitting in a higher Court, I should not hesi- 
tate to vote to declare that it so violates the rights of personal 
liberty and private property, which are guaranteed to every one 
by the constitution, as to be unconstitutional and void. Out- 
side of the fact that it provides without reason for an unusual 
and extraordinary course of procedure in case of the alleged 
insanity of a married woman different from that of every other 
person, the vice of it is. that it does this with the ordinary 
safeguards. thrown down. The husband is made the moving 
party, and the proceeding ends with the husband in full con- 
trol, not only of the person of his wife, but of her whole 
property, even to her right of dower. The question of insan- 
ity is not submitted to a commissioner de lunatico inquirendo 
and a jury, as in other cases, but to any three discreet and in- 
telligent persons, who may be selected — whether by the peti- 
tioner or the Court, is left somewhat uncertain — the only re- 
striction being that one of them shall be a practicing 
physician. No notice is required to be given, either to the 
wife or to any one as her next friend ; the examination may 
be " personal or otherwise,** the latter expression allowing, of 
course, a personal examination to be dispensed with ; and 
there is no provision allowing the wife t"» traverse or contest 
an adverse finding against her. The only thing to be said on 
the other side is that the proceedings have to be — nominally, 
at least — in Court, and that the Court has to give its sanction 
to them. But this does not relieve them of the extreme ex 
parte character which they bear, and where but one side is rep. 
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resented it is almost impossible for the Court of itself to pre- 
vent or discover a wrong, if one be contemplated. 

There is enough, as it seems to me, in the things which 
are thus able to be arrayed against this statute to condemn it 
outright upon general principles. But if this extreme posi- 
tion be not taken, it is clear that if the enactment is to stand 
at all, it can only be made to do so by so hedging it about by 
judicial construction that it shall not, as now, be able to be 
made an instrument of oppression. One of its most objec- 

tionable features is that it makes no provision for notice to 
the person to be affected, or to some one in her interest. This 
of itself, to my mind, is enough to condemn the act intoto. In 
lunacy proceedings, if anywhere, the person who is the sub- 
ject of them is entitled to notice, to be given to himself per- 
sonally or to some one competent to represent him. This is 
well discussed in Eddy vs. The People (15 111., 386), by Caton 
J., who says; ** The statute is silent upon the subject qf no- 
tice, and the question is, whether it is regular to proceed with- 
out notice to the supposed lunatic. We are clearly of opin- 
ion that upon the general principles of law the supposed 
lunatic is entitled to reasonable notice. If he be in fact a 
lunatic, the notice would be undoubtedly useless ; but that is 
the very question to be tried, and until a regular trial is had 

or inquest made, the presumption is in favor of his sanity. 
The consequences resulting from the determination are of the 
most momentous character to the lunatic, both personally and 
pecuniarily, and so long as it is possible that a sane person 
might, upon an ex parte examination be found to be insane, 
every principle of justice and right requires that he should 
have notice and be allowed to make manifest his sanity, and 
to refute or explain the evidence tending to prove the re- 
verse. The idea is too mpnstrous to be tolerated for a mo- 
ment, that the legislature ever intended to establish a rule by 
which secret proceedings might be instituted against any 
member of the community by any party who might be inter- 
ested to shut him up in a mad house, by which he might be 
divested of his property and his liberty, without an oppor- 
tunity of a struggle on his part. Should such a principle be 
sustained, the mcst sane man in the State is liable to be sur- 
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prised at any moment by finding himself bereft of his proper- 
ty and on his way to a lunatic asylum. Such justice as this 
would be worthy of that dread tribunal, the koly re/ieme, whose 
first notice to its victim was the execution of its sentence ; 
but it can not be tolerated where just and equal laws pre- 
vail and can be enforced. If the party be actually lunatic, 
the notice can do no harm ; but if he be sane it is of the most 

momentous importance to him, and at any rate it must be 
his legal right. The question is similarly treated in Chase 
vs. Hathaway (14 Mass. 221) by Parker C. J., who says: 
** There being no provision in the statute for notice to the 
party who is alleged to be incompetent by reason of insanity 
to manage his estate, it seems that the judge of probate did 
not think such notice essen«ial to the proceedings. But we 
are of opinion that, notwithstanding the silence of the statute, 

no decree of a probate court so materially affecting the rights 
of property and the person can be valid, unless the party to 
be affected has had an opportunity to be heard in defense of 
his rights. It is a fundamental principle of justice, essential 
to every free government, that every citizen shall, be main- 
tained in the enjoyment of his liberty and property, unless he 
has forfeited them by the standing laws of the community, 
and has had opportunity to answer such charges as accordinjj 
to those laws, will justify a forfeiture or suspension of them. 
And whenever the legislature has provided that on account 
of crime or misfortune, the public safety or convenience de- 
mands a suspension of these esential rights of the individual 
and has provided a judicial process by which the fact shall be 
ascertained, it is to be understood as required that the tribu- 
nal to which is committed the duty of inquiring and decer- 

ming shall give opportunity to the subject to be heard in sup- 
port of his innocence or his capacity." It has been intimated 
that notice to an insane person would be of no avail, be- 
cause he would be incapable of deriving advantage from it. 
But the question upon which the whole process turns is 
whether he is insane ; for the presumption of law is that 
every man- is of sound mind until the contrary is proved ; and 
it being possible that interested relatives might falst-ly sug- 
gest insanity, with a view to deprive the party of Jthe power 
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on which we do not undertake to pass, but at the law, or at 
that construction of it which makes such a summary and 
one sided proceeding, as this has been, possible. Take it as 
it stands, and it is subversive of the first prin<;iples of justice, 
and we should be dereNct in our duty if we did not say so.. 
For' the future, if we should be called upon to recognize and 
carry out this act, we shall at least require that in the order 
appointing commissioners provision shall be made for reason- 
able notice to the person who is the subject of the proceed- 
ings, as well as to some competent, reliable and indifferent 
person who will look after her interests if she is not able to 
do so for herself. 

The rule is made absolute and all proceedings subsequent 
to the filing of the petition are vacated and set aside at the 
cost of the petitioner. 



Gaige et al vs, Reynolds. 

{In Court of Common Pleas of Lackawanna County^ No. 7, 

March Term, i88g.) 

RULE TO STAY WRIT OF SEQUESTRATION. 

■ 

A'jadgment creditor may proceed by vend. €xp. against a life estate in lauds 
and tenements the same as though it were an estate of inheritance, without the ap- 
pointment of a sequestrator, but h6 is not bound to do so. 

fle has the right, if he so desires, to sequester the returns from- the estate. 

Willard & Warren, for plaintiff. 

W. W. Watson, for defendant. 

Archbald, p. J. On September 3, 1890, the plaintiff is- 
sued Siji.fa. upon the above stated judgment, and the sheriff 
levied the next day by virtue of the same upon the life estate 
of the defendant in certain lands and tenements in the village 
of Moscow. On November 10 following, upon application of the 
plaintiffs, a sequestrator, John M, Noack, was appointed by the 
Court, as called for by the statute, and he gave bond and quali- 
fied. Upon seeking, however, to obtain possession of the 
premises, in order to sequester the rents, issues and profits, Mr. 
Noack was met by a claim of ownership on the oart of Jennie M. 
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Rafferty» the daughter of the defendant, who was also' in the 
actual occupation of the property and upon his calling tipon 
the sheriff of the county to put him into possession, Mrs. 
Raflerty came into court and obtained the present rule. 

The depositions which have been taken develop the fact, 
that on September i, 1890, two days before the^./ii. issued, 
the defendant conveyed to his daughter, Mrs. Rafferty, all 
his interest in the premises in question. The consideration 
named in the deed is $300, but no money passed between the 
parties._ Mrs. Rafferty simply giving a bond and mortgage 
upon the property, payable with interest in two years. There 
is considerable in this transaction to suggest that it was not 
done in good faith, but for the purpose of evading the effect 
of just such proceedings as have here been taken. We are 
not, however, called upon to.pass upon that question, or if we 
were, might hesitate to summarily of ourselves dispose of it. 
The case passes off upon another point. The transfer of the 
property to Mrs. Rafferty, whether in good or bad faith, did 
not divest or dispose of the lien of the plaintiff's judgment 
which was entered some nineteen month prior thereto. She 
took of course, subject to that lien, and having intervened 
while that remained open and unsatisfied she has no ground 
to oppose the lawful enforcement of it against the life estate 
of the defendant which was conveyed to her. The plaintiffs 
under the circumstances, might, no doubt, according to what 
is laid down in Gordon vs. Ingraham, (32 Pa. 214), proceed to 
sell the c^efendant's life interest upon a vend, exp, the same as 
though it were an estace of inheritance, without the appoint- 
ment of a sequestrator, but they are not bound to do so. 
They have the right, if they so desire, to sequester the re- 
turns from the estate, and the present applicant having ac- 
quired possession from the defendant pending the lien of tke 
plaintiff's judgment has no occasion for inierferring therewith, 
(Gordon vs. Ingraham supra). Were we to hold otherwise in 
cases of this character, and put the execution plaintiffs to the 
expense and delay of a sheriff's sale and proceedings to ob.- 
tain possession thereunder, the life estate in many instances 
might be entirely dissipated by the death of the life tenant, 
before anything could be realized therefrom ; and more than 
this, we should lend direct encouragement to the defendant 
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ih every such case, inclined to speculate upon the law*s delay, 
collusively to put his property out of his hands, as well for 
his own benefit as to the detrimept of his judgment creditors. 
Except upon a necessity, which does not here exist, we are 
not to be drawn into such a construction of the law. 

The rule to show cause why the execution of the writ of 
sequestration should not be restrained as to Jennie M. Rafferty 
is discharged, and the sheriff is directed to put the seques- 
trator into possession of the premises. 



Blewitt, Mine Inspector, vs. Connell & Co. 

{In the Court of Common PUas of Lackawanna County, No, ^68^ 

September Term, iSpi,) 

CASE STATED. 

A flre-bon or penon who performs the duties presoribed by Rule 5, Article 
XII of tke Act of Jnue 2, 1891, is required to be registered as the holder of a oer- 
tificete of qualificatloD prescribed by Section 4, Article Vlfl of said Act. 

The oopamand that no person shall be permitted to act as assistant Biine- 
-foreman uulen he is registered as the holder of a certificate of qualification is 
without qnaliflcatioD. 

A fire-boss who files a certificate of experience doAS not comply with the re- 
quirements of the Act of June 2, 1801, Rale 5, Article XIL 

/essup'Sr Hand, for plaintiff. 
Hon. Alfred Hand, for defendant. 

GUNSTER, J. The defendants are the owners of a coal 
mine in this District over which the plaintiff is mine inspector. 
They have a mine-foreman and also a qualified fire-boss. At 
times when the mine-forman cannot personally carry out the 
provisions of the Act of Assembly entitled, "An Act to pro- 
vide for the health and safety of person^ employed in and 
about the Anthracite coal mines of Pennsylvania, and for the 
protection and preservation of property connected therewith," 
approved June 2, 1891, they require the fire-boss to perform 
the duties prescribed by Rule 5 of Article XII of said Act. 
The question presented for consideration is whether these du- 
ties may be performed by a fire-boss who has qualified as such 
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by filing a certificate of experience as required by Section 9 of 
Article VIII, but who is not registered as a holder of a certi- 
ficate of qualification as mine foreman or assistant mine-fore- 
man prescribed by Section 4, of Article VIII of said Act. 

Rule 5 refe<red to is as follows: " In mines generating 
explosive gasses the mine-foreman or his assistant shall make 
a careful examination every morning, of all working places 
and traveling roads and all other places which might endanger 
the safety of the workmen, before the workmen shall enter the 
mines, and such examination shall be made with a safety- 
lamp within three (3) hours at most, before time for com- 
mencing work, and a workman shall not enter the mines or. 
his working place until the said mine or part thereof, and 
working place are reported to be safe. Every report shall be 
recorded without delay in a book which shall be kept at the 
colliery for this purpose and shall be signed by the person 
making the examination.'* 

These duties are among the most important, if not the 
most important, to be performed in the Anthracite coal 
mines. They call for a high order of intelligence and skill, 
and it is only necessary to mention them to realize the im- 
portance of ascertaining by whom they may be performed. 
The practical difficulty in answering the question before us, 
lies in determining who are included in the term ''mine- 
ioreman or his assistant,*' used in the Rule? It is contended 
on part of the defendants, that a fire-boss who has filed a 
proper certificate of experience is not prohibited from acting 
as mine-foreman or assistant mine-foreman and that even if 
he is prohibited from so doing, the mine-foreman, whenever 
he cannot personally carry cut the provisions of the Act of 
Assembly, may be authorized by the owner of the mine to 
employ competent persons to act as his assistants and that if 
he employs the fire-boss as assistant he is such an assistant as 
is contemplated by Rule 5. There are isolated portions of 
the Act which seem to give color to this contention, but we 
do not think it can be sustained. The parts chiefly relied on 
by the defendants are Sections i and 9, Article VIII, and 
Rule 2, Article XII. They are as follows : 

Section i, Article VIII. "It shall not be lawful, neither 
shall it be permitted, for any person or persons to act as mine- 
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foreman or assistant mine-foreman of any coal mine or col- 
liery unless they are registered and a holder of a certificate of 
qualification or service, under this Act." 

Section 9, Article VIII. " And ho person shall be permit- 
ted to act as fire-boss in any coal mine or colliery except he 
has had five (5) years practical experience in mines as a 
miner, three (3) of which he shall have as a miner wherein 
noxious and explosive gasses are evolved and the said fire- 
boss shall certify to the same, before entering upon his duties, 
before an alderman, justice of the peace or other person^ au- 
thorized to administer oaths, and a copy of said deposition 
shall be filed with the District Inspector of mines wherein 
said person is employed." 

Rule 2. Article XII. "Whenever a mine-foreman cannot 
personally carry out the provisions of this Act so far as they 
pertain to him, the owner, operator or superintendent shall 
authorize him to employ a sufficient number of competent 
persons to act as his assistants, who shall be subject to his 
orders." 

The words "or service under this Act," contained in Sec- 
tion I, above, certainly tend to confuse but we do not see how 
they can be construed as applicable to a fire-boss. If they 
can, then a fire-boss can act as mine-foreman without further 
qualification. Strictly speaking, there is no such thing as a 
certificate of service recognized by the Act, though the certifi- 
cate of practical experience which a fire-boss is required to 
file is something similar to it. But fire-bosses are not regis- 
tered, and these certificates are not registered, while mine- 
foremen and assistant mine-foremen are registered and their 
certificates recorded in the office of the Secretary of Internal 
Affairs. The words were evidently inadvertantly copied by 
the scrivener from the Act of 1885 in which they are used in 
connection with mine foremen who were granted certificates 
of service when in case they had acted in any mine as mine- 
foreman under said Act for at least one year prior to July i, 
1886. Act June 30, 1885, Article VIII, Section 4. 

This is the more apparent from the fact that the position 
and qualifications of a fire-boss do not appear to be men- 
tioned in the Act of 1885, while under its provisions there 
were certificates of qualification and certificates of service for 
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mine-foremen. But what seems to us as conclusive upon the 
question before us is the fact that an assistant mine-foreman 
is put upon the same basis as a mine-foreman by the Act of 
1 89 1. He must pass the same examination, give satisfactory 
evidence of same amount of practical experience as a miner 
and of good conduct, capability and sobriety, and be regis- 
tered as a holder of a certificate of qualification. Unless he 
complies with these requirements the command is absolute 
that it shall not be lawful, neither shall he be permitted to act 
as assistant mine-foreman. This was not so under the Act 
of 1885. Neither the position of assistant mine-foreman, the 
qualifications for it, nor its duties are mentioned in it. It is 
true that Rule 2 of the Act of 1885, authorizing the mine- 
foreman to appoint assistants in certain cases is identical in 
language with Rule 2 of the Act of 1891, but the Act of 1 89 1 
has in it a new element and must be construed with that element 
in it, and in the light of antecedent legislation and ex- 
perience. The command that no person shall be permitted 
to act as assistant mine-foreman unless he is registered, and the 
holder of a certificate of qualification is without qualification. 
It was put into the act for a purpose and that purpose obvi- 
ously was to secure greater safety to health, and life, and pro- 
perty. It would be of no avail if the mine-foreman when- 
ever he cannot personally attend to his duties, could appoint 
anyone v/hom he thought competent, to assist him, whether 

such assistant was qualified and registered or not. 

We are of opinion that the fire-boss or person who performs 

the duties perscribed by Rule $, Article XII of the Act of 
June 2, 1 89 1 is required to be registered as the holder of a 
certificate of qualification provided by Section 4, Article VIII 
of said Act and, in accordance with the terms of the case 
stated direct judgment to be entered in favor of the plain- 
tiff for the sum of six ceiits and costs. 



ScRANTON Savings Bank vs John Handley. 

{In the Court of Common Pleas of Lackawanna County^ No. 

37 9 1 fune Term, 1885* 

EXCEPTIONS TO REPORT OF REFEREE. 
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The Btatnto of limitaUona oaonot be tolled or Interrnpted by ao act not ae- 
quieeoed in bj def eodant. 

Equity oaanoibe admlalstiBred ia the face of a poaitive atatnte to raitore 
TighU leat by lacbef . 

Jessup & Hand, for plaintiff. 

H» W. Palmer and L, Amerman, for defendant. 

GUNSTER, J. The referee having found that the right of 
action laccurred upon, and the statute of limitations began to 
run against the note in suit more than six years prior to the 
commencement of this suit, and that the running of said 
statute was not tolled or interrupted during that time and 
that its interposition furnished a complete defense to the ac- 
tion, he was requested by the counsel for the plaintiff to recom- 
mend to the court that judgment be entered in favor of the 
plaintiff and against the defendant for the amount of the 
debt ascertained by him, such judgment to be restricted as 
to its lien and collection to the appropriation thereto of the 
proportion of the net earnings -of the plaintifl,s bank to which 
the defendant would be entitled upon its capital stock held 
by him, and to process issued to sell or otherwise realize upon 
the collateral securities deposited with the plaintiff as stated in 
the note on which suit is brought. This I think he properly 
refused to do. The controlling question in the case is 
whether the plaintiffs cause of action is barred by the Stat 
ute of Limitations. That it is so barred there can be little 
doubt. The note on which suit is brought is what is known 
as a "call note," It is dated June 1877 and is 'payabld in 
assessments as may be called by the Board of Directors." 
On the 27th of January, 1879, the defendant was requested 
or called upon by the Board of directors to pay the amount 
of the note in assessments of twenty-five per cent, each, pay- 
able January 28th, February 7th; February 17th and Febru- 
ary 27th, 1879, with interest from said date." This suit was 
not brought until May 19th, 1885. There are, however, en- 
dorsed on the note nine payments. These endorsements 
were made at different times from and including January 
17th, 1883 .to July loth, 1888. If these payments had been 
made by the defendant they would undoubtedly have taken 
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the case out of the statute. But they were not so made. 
It is an undisputed fact th^t these endorsements were simply 
the application by plaintiff's cashier, on the note, of the 
amount of dividends which accrued from time to time on the 
defendant's stock in the plaintiff's bank and that the endorse- 
ments and such application were made without the consent 
of the defendant and against his protest. I do not see how 
such application and endorsement by the plaintiff can be 
construed into an acknowledgment of the debt and a pro- 
vision to pay by the defendant. 

But the learned counsel for plaintiff contend that this 
being an action of assumpsit, is a substitute for a bill in equity, 
and that it ought to be sustained so as to work out the 
equities of other stockholders who gave notes similar to the 
one in suit and who paid them when called on. It is to be 
observed that this is not a contest between stockholders and 
that we cannot administer equity in the face .of a positive 
statute. The statute provides that actions of this kind shall 
be brought "within six years next after the cause of such 
action or suit, ami not after*' My attention has been called 
to a number of cases in which equity was administered 
through the forms of law but no case has been cited in which 
the court used its equitable power to sustain an action at law 
where the cause of action had been barred, and the statute 
was interposed as a defense. In the present case the plain- 
tiff slept on her rights until her remedy was gone and equity 
cannot restore it. 

The learned referee has discussed these questions so 
fully and ably that I do not feel called upon to say more. 

The exceptions to the report of the referee are dismissed, 
the report is confirmed and it is ordered that judgment be 
entered in conformity therewith. 



178 LACKAWANNA JURIST, 

A. E. Burr vs, Chr, Alten, Deft, and the Scranton 
Savings Bank and Trust Co., Garnishee. 

In the Court of Common Pleas of Lackawanna County, No. i8, 

June Term, i8gi. 

RULE FOR JUDGMENT ON ANSWER OF GARNISHEE. 

Go a jadfl^ment against Chr. Alten whose correct name wae Christian Alton 
money was sought to be attached in the hands of Bank as garnishee of said Alten. 
In the copy which Sheriff serred on Banlc Alcanas given name was written 
''Charles." Sheriff returned servioe of true oopy eco. on Garnishee In her an- 
swer to interrogatories Bank admitted having held $689.76 on deposit by Christian 
Alten at time of service of attachment but alleged that she ^ad subeequently paid 
it out on check. Held^ That while Bank was concluded by shei^fTs rerorn yet 
it did not appear that Chr. stood for Christian and tberefare the rule for judg- 
ment OB answer of Garnishee must be discharged. 

The law of the use of initials and abbreviations of surnames discussed. 

Hulslander & Vosburg, for plflf. 
Willard & Warren, for garnishee. 

Archbald, p. J. In answer to the second interrogatory 
the garnishees in substance say : that at the time of the ser- 
vice of the attachment in this case, one Christian Alten had 
a deposit in said bank amounting to $689.76, but that in the 
attachment which was served upon them Charles Alten was 
named as the defendant ; that they had no business trans- 
actions with Charles Alten, and had no moneys of his in 
their possession ; and that on April 7th, 1 891, (the day the 
writ was served), the moneys in .said bank belonging to 
Christian Alten were drawn out by check. Attached to the 
answers is the copy of the attachment, alleged to have been 
served, and the name of the defendant as there ^}v^x\ is 
plainly Claries Alten. 

The sheriff oi^kes return that on April 7th, 1891. he 
served the writ upon the garnishees, "by giving A. H. Christy, 
cashier of said bank, a true and attested copy of .said writ 
and making; known to h'm the contents thereof.** The gar- 
nishees are bound by this return the same as any other party 
and if injured thereby must resort to their action against the 
sheriff for redress. Notwithstanding the mistake, if any, in 
the copy served, the writ and the return are legally effective 
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to bind the garnishees and to attach and hold any moneys of 
the defendant in their possession at the time. 

But the question arises, who is the defendant in the 
attachment and whose money does the writ attach? The 
judgment upon which it was issued is against "Chr. Alten," 
without any other name or designation, and the name of the 
defendant as given in the writ is the same. For whom was 
this abbreviation intended to stand? The plaintiff claims that 
"Chr.'* is an abbreviation for the name of Christian. The 
sheriff on the other hand seems to have mistaken it for 
Charles, for so he plainly filled out th^ copy left with the 
cashier of the bank. Taking it at its best it is not a name 
but a contraction, and being very little, if anything, more 
than an initial, it requires evidence to enable us to say to 
whom it rightly applies. We are so accustomed to the use of 
initials and abbreviations in the place of christian names that 
the importance of the latter to designate the persons who re- 
spectively bear them is frequently lost sight of. But the law 
with more accuracy holds to the name as the real means of 
designation. In two respects only does this rule seem to be 
relaxed : i. It is held that the courts will take judicial no- 
tice of the ordinary and commonly used abbreviations and 
equivalents of christian names. (i6 Am. and Eng. Encly of 
Law, p. ns), such — I suppose — as "Thos." for Thomas, "J'^o-" 
for John, ''Wm.'* for William, "Geo." for George and the like: 
and 2. Where a person is generally known by the initial or 
initials of his christian name or names, or an abbreviation of 
the same, prefixed to his surname, this, upon proof of the 
fact, will be accepted as a sufficient designation of him. Thus 
in Jones Estate, (27 Pa. 336) where a judgment was entered 
against '*A. Jones," and it was proved that one Abel Jones 
was well-known by that abbreviation, and that he uniformly 
signed his nam« in that way, and there was no other person 
in the county for whom it would answer, it was held, that the 
judgment was sufficient to bind the property of Abel Jones. 
There is no difficulty in following and applying the latter doc- 
trine. The law in this as in other particulars, recognizes and 
gives effect to the customs and habits of the people. But the 
application of the other part of the exception under consider- 
ation is not so easy. Different courts are likely to regard the 
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same abbreviations dififerently, and by what standard are we 
to deteroiine what ones are so commonly used that we ought 
to notice them judicially? To me the abbreviation of "Geo.** 
for George seems to be as well established as any that I know 
of and I have accordingly used it above by way of illustration. 
It will be also found, to be so regarded, in People, ex rel. vs. 
Ferguson, (8 Cowan, 107): and yet- in Wilson vs. Shannon, (6 
Ark. 196), the right of this abbreviation to stand and be taken 
as an equivalent for the christian name of George w^s appar- 
ently repudiated. In Benton vs. State, (75 Ind. 477) where 
the defendant was indicted by the given name of "Ben." — 
which we might suppose was intended to stand for the full 
name of Benjamin — it was held that this was not necessarily 
a contraction for that name, but might be regarded as itself 
the defendant's entire christian name. So in Weaver vs. 
McElhennon (13 Mo., 89) the court took judicial n(«tice that 
"Christy" or "Christ" was an abbreviation for Christopher, 
while to my mind and according to my experience it might 
stand equally as well for the name of Christian 

The outcome of this discussion is plain. We are asked in 
the case in hand to say that the abbreviation "Chr.** is intend- 
ed for Christian. To do this we must take judicial notice of 
it as a commonly used abbreviation for that name, but we are 
not prepared to go that far. It might stand equally as well 
for Christopher as for Christian, the same as the abbreviation 
"Christy," "Chris." or "Christ," just noted. The plaintiff may 
show at the trial, if it be the fact, that the person against 
whom the judgment was entered and the attachment issued ' 
was Christian Alten; that he signed his name to the confession 
of judgment in the abbreviated form which there appears and 
that he was commonly known and his name ordinarily written 
in that way. With evidence of this character before the court, 
the plaintifl will be in shape to have the attachnnent enforced 
accordingly, assuming, of course, that it was sufficient as 
issued to affect the garnishees with notice. - But as the mat- 
ter now stands the motion for judgment on the answers can 
not be allowed to prevail. Such motion is so far similar to a 
motion for judgment for want of a sufficient affidavit of de- 
fense that the record on the plaintiff's side must present a 
perfect case in his favor. The answers admit that it is true 
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that moneys of Christian Alten were in the hands of the gar- 
nishees at the time of the service of the writ, but it still re- 
quires evidence to show that these were the moneys of 
"Chr." Alten the defendant. 

The rule for judgment against the garnishees on their 
answers is discharged. 



Michael Murray vs, Lizzie Kelly, Executrix of El- 
len Murray, DEtEASED. 

In tlu Court of Common Pleas of Lackawanna County ^ No, 21^, 

fune Term, 1888, 

RULE FOR. NEW TRIAL. 

Michael Murray loaned hit mother Ellen Murray, /«mm« oomH, KMK) in 1860, 
takinfc'no note or other evidence of the loan having been made. Smt was brought 
to recover the loan with interest in 1888. Plaintiff offered to show that this 
money was used to pay for improvements to her separate estate. Ellen Murray 
died in 1885, having been discovert for about one year prior thereto, during which 
time, plaintiff's witnesses testified, that she repaid $25 of said loan and promised 
to pay the balance. 

Defense denied everything, pleaded statute limitations and contended that 
Bllen Murray could not render her estate liable for a loan made during coverture 
without some consideration other than the moral one of having received the 
money during coverture. Verdict for plaintiff for $1821. Held, On appllcs- 
tiop of defendant for new trial, that as the action was based on payment and 
promises of Ellen Murray after discoverture, the statute of limitations did not 
*Pply ; that the moral consideration was suiBcient, and that the evidence given 
by witnesses for plaintiff, if believed by the Jury, was sufBcient to warrant the 
Terdiot for plaintiff and thereupon new trial refused. 

A, A, Chase and C. Smithy for plaintiff. 

L. Amerman and Kelley & O'Brien^ for defendant. 

Arch BALD, P. J. The only question in this case is 
whether there was sufficient evidence to go to the jury. 
After a careful consideration of it, we are satisfied that there 
was. Mrs. Sullivan testified that she was present when 
the plaintiff let his mother have the $600 in question 
in 1869, and we thus have direct and positive evidence 
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with regard to this primary fact in the case. It is true 
that the witness does not give the circumstances attending 
the giving of this money to Mrs. Murray by her son, so as to 
disclose whether it was intended as a loan or gift, but there 
is abundant other evidence to show that it was the former. 
To this as well as to the other witnesses for the plaintiff she 
admitted her obligation to repay her son, which of itself fixes 
the character of the transaction as a loan and not as a gift, 
and her subsequent direct promise to pay it, shows the same 
thing. As to the promise to repay which it was claimed was 
made by Mrs. Murray after her husband's death, the testi- 
mony of John J. Murray is equally clear and positive. As 
the authorized agent of his brother, the plaintiff, he called 
upon his mother and on behalf of the plaintiff asked for the 
payment of this long-standing debt. The amount of it, $600, 
was spoken of, so that the debt referred to was sufficiently iden- 
tified, and Mrs. Murray then and there promised to repay it with 
interest. No time was specified when she would pay, except 
that she would send him money occasionally, but we do not 
consider this sufficient to break the force of the otherwise 
unqualified promise to pay then made ; moreover, Mrs. Mur- 
ray followed this up with an immediate payment of $25 upon 
the debt, which of itself was a recognition of a present obli- 
gation to pay. Altogether the evidence upon the question 
of her promise to pay the debt in suit was such that it could 
not be withdrawn from the jury. The claim in suit no doubt 
is a stale one and cannot be expected to be received with the 
same credit as if it were otherwise. But the evidence with ■ 
regard to it is not improbable or inconsistent, and if it is 
legally sufficient we cannot reject it. The credibility of the 
witnesses who testify for the plaintiff was for the jury, and 
the verdict shows that they have accepted their testimony. 
We are satisfied that it comes up to the full measure of the 
law, and the verdict must therefore stand. There is no 
question with reg«ard to the statute of limitations, for the 
plaintiff relies, not upou the original debt in 1869, but upon 
the promise made in 1884 after the death of Mrs. Murray's 

husband. The original receipt of the money from her son 
which imposed upon her no legal obligation, because of her 
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coverture, yet furnished a moral obligation which was a suf- 
ficient consideration for the promise to pay made when she 
had become discovert. (Hemphill vs. McClimans. 24 Pa. 
367. Brooks vs. Merchants' National Bank,. 125 Pa. 394. 
Holden vs. Banes, 140 Pa. 63. Kelly vs. Eby, 28 W. N. C. 
26.) The rule for a new trial is discharged. 



RoTHCHiLD VS. Morrison. 

In the Court of Common Pleas of Lackawanna County^ No. J7, 

November Term^ i8go. 

EXCEPTIONS TO REPORT OF REFEREE. 

A case cannot be referred to a referee until aft&r «Mti« joined. (Atft 6th 
April, 1869, P. L. 726.) When a gamiahee, by the allowance of the Court, tarns 
over the fund attached, he ii thenceforth discharged from further resprmsibilitj 
upon the attachment. If there is any further contest with regard to the fund it 
is error to InTolve the garnishee in itb 

G. D. Taylor^ for plaintiff. 
Newcomb & Lowry, for defendant. 

Archbald, p. J. . The error in this case is radical and 
starts with the agreement to refer. It is only after issue 
joined, (Act 6th April, 1869, P. L., 726,) that a case may be 
referred to a referee for trial, and this essential preliminary 
has never been attended to in the case before us. Had it 
been it is probable that the case would not have fallen into 
the shape in which it is now found. 

When the garnishee paid into court the moneys which 
were in his hands at the time the attachment was served upon 
him, there was no question left at issue between the plaintiff 
and himself and therefore no issue to be joined or tried. By 
the allowance of the court he turned over the fund attached, 
and was thenceforth discharged from further responsibility up- 
on the attachment. The disposition of the fund thus in court 
is a mere question of distribution, and if there are rival claim- 
ants to it, the court, when the question is properly raised, 
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will adjudge, who, as between them, is entitled thereto. But 
in the further contest with regard to it, the garnishee has no 
concern, and it is error to involve him therein. (Good vs. 
Grant, 76 Pa. 52. Fish vs. Keeney, 91 Pa. 138) 

In these observations I have assumed that the referee 
was appointed to try the supposed case between the plaintiff 
and garnishee, and that is the way it was treated at 'the 
argument. But there seems to be some confusion upon this 
point in the record. The agreement to refer is signed by Mr. 
Newcomb as attorney for the defendant and not the garnishee, 
and this would seem at first blush to be controlling. But in 
the proceedings before the referee, he appears for the garn- 
ishee only, and [ am informed that the case was there tried 
out solely between the garnishee and the plaintiff. More- 
over, the referee concludes his report with a direction that 
judgment be entered in the garnishee's favor. From the lat- 
ter standpoint we cannot be charged with serious error in 
treating the case as the referee and the parties litigant before 
him have done. I bring this forward for the purpose of 
saying, that if the attempt should be made to maintain the 
agreement to refer according to its strict letter, even this 
could not save the appointment of the referee nor 
the proceedings under it. The defendant put in no 
plea, and thus, the same as witn the garnishee, there was no 
issue made on the record. If this could be considered as 
waived and the irregularity of the reference thus overcome* 
still the questions actually tried before the referee were en- 
tirely foreign to any case that the defendant was entitled to 
make. The only defences open to him were such as he 
would be entitled to make upon^a scire facias to the judge- 
ment upon which the attachment issued. He could not try 
out, by any defense to the writ, the question of his right to 
his exemption claim; that, after the payment of the money 
into court becomes a matter of distribution and nothing else. 
It is immaterial therefore how the appointment of the referee 
be viewed ; it was irregular, and the only way to clear the case 
of error is to set the appointment aside, and begin anew. 

The report of the referee is set aside, and his appoint- 
ment is vacated. 
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ScRANTON School District vs. McNamara, et al. 

In the Court of Comtnan Pleas of Lackawanna County^ No^ 206 

October Term, i88y. 

EXCEPTIONS TO REPORT OF REFEREE, 

Baretitg on a tax collector's bond are liable only for the amount due on the 
duplicates issued when they sighed the bond. Any alteration or extension of the 
terms of the original appointment of the collector disoharges the responsibility of 
the sureties. 

The treasurer of the City of Soranton, on December 90, 18S5, placed in a 
collector's hands for collection, three partial lists of taxes, er duplicates, for as 
many wards. They contained names of taxables and amounts due from each who 
had paid no part of their school taxes for 18S5. These aggregated $6207.82. In 
January following, the treasurer placed in the hsnds of the same collector, three 
other lists for the same wards containing the names of tcucables who had paid the 
proportion of taxes due upon a classifled basis, and the amount to be collected 
from each taxable was the difference between the lery upon a uniform and classi- 
fied basis. These last duplicates aggregated the sum of $4127.78. The latter 
amount was a part of the unpaid school taxes which the collector was appointed 
to collect. 

The bond given by the suretins was not intended to cover the amount of 
$4127.78. It was maintained that the additional responsibility placed upon the 
callector constituted a material alteration in the relation of the collector to the 
school district and thereby relieved the sureties on his bond from any liability. 

ffsid. That the two sets of duplicates were separate and distinct. The last 
were not a correction of the first, so as to supersede them, but were merely ad.' 
ditional thereto. 

The obligation was not in any manner altered, varied or enlarged by any. 
thing that was done subsequent to the execution of the same. 

H. A. Knapp, for plaintiff. 
Price & Smith, for defendants. 

Archbald, p. J. The law involved in this case has betfn 
fully discussed in the several opinions heretofore /iled. The 
present report of the referee requires therefore no extended 
consideration, except perhaps in one particular, and is to be 
disposed of according to the exceptions taken thereto. 

The exceptions of the plaintiff cannot be sustained, an^d 
were not indeed seriouUy pressed. In holding the sureties 
of the collector liable for his default upon the first duplicates-, 
the school district obtain all that they can expect to. 

The defendant's exceptions will be considered in their 
order: 



186 LACKAWANNA JURIST. 

1. The first is directed to the referee's answer to the de- 
fendant's eighth requestion for finding of fact. The answer 
of the referee is sustained by the evidence and the exception 
is therefore dismissed. 

2. The second exception calls in question the referee's 
seventh finding. Taken by itself, this finding is not correct ; 
the amount for which McNamara, the collector, was charge- 
able originally to the school district uas $5207.82, and not 
$9335.59, as stated by the referee. The difference, $4127.78 
is the aggregate amount of the second set of duplicates which 
did not come into the collector s hands until some time after 
he became chargeable with the first set. If this did not 
clearly appear by the other findings of the referee I might be 
compelled to sustain this exception. The truth is thac 
the seventh finding has little, if any, effect upon the case and 
might have been wholly omitted. It is not much more than 
a figuring out of the amount still due from the collector 
charging him mih both sets of duplicates, and crediting him 
with t'ne total payments upon both. to2ether with the penal- 
ties, from the payment of which the tax payers were relieved 
and the collector exonerated. So viewed it does the de- 
fendants no harm. The exception is not sustained. 

3. The sixth fiinding of the referee is subject to the 
criticism which is made in the third exception. The referee 
should not have attempted to qualify his findings by the sug- 
gestion that they were made in accordance with the opinion 
of the court, but should have squarely found them just as 
they were. But, 'however brought about, the finding is there 
and the defendants have the benefit of it. The exception is 
not sustained. 

» 

4. The findings of fact sustain the first conclusion of 
law complained of in the fourth exception, and it must there- 
fore be dismissed. 

5. The defendants in substance complain in the fifth 
exception that the referee should have found, that the de- 
mand from the sureties on the collector's bond for all the 
taxes due from him, and the fact that execution was ibsued 
by the school district to collect the same, rendered the bond 
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in suit void as against the sureties, because the contract was 
changed subsequent to its execution and delivery without 
their consent. The mere demand from the sureties of more 
than that for which they were legally bound could not have 
the effect which is thus apparently claimed for it. But I 
understand from the argument that the exception is really 
intended to raise the question, which was mooted in the be- 
ginning of this case, as to whether there was not such a 
change of contract, by the delivery to the collector of the 
additional duplicates as entirely to relieve the sureties from 
the obligation of the bond. It seems but fair to the defend- 
ants to treat in this light and I will accordingly do so. 

In the opinion filed upon the application made to open 
the judgment entered on the confession in the bond, I reach- 
ed the conclusion, that, as the defendants now contend, they 
were relieved from their suretyship by the delivery to their 
principal of the additional duplicates spoken of. It will be 
found, however, upon an examination of that opinion that 
this was induced by the idea« that the so-called additional 
duplicates were really corrections of those which was first 
placed in the collector's hands, and in legal effect superseded 
them. *' Aft'^r the Supreme Court had established the law," 

it is there said, '* the only legal tax that could be enforced 
was one based upon a uniform valuation. The taxes to be 
collected by the collector were thus fixed by the duplicates 
as reformed by the additional lists, and these measured his 
responsibility to the school district. It was no longer meas- 
ured by the original duplicate for the collection of which the 
sureties on the bond were alone responsible. The collector 
became bound for $9300 of taxes, where before he was 
answerable for the collection of but $5200." This additional 
responsibility, it was accordingly held wa.s a material alter- 
ation in the relations of the collector to the school district, 

and relieved the sureties on his bond from any liability. I 
see no reason for receding from the view of the law, if the 
same facts were now presented. But it is to be remembered 
that at the time this opinion was given the facts were only so 
far developed as was necessary to meet the exigencies of the 



188 LACKAWANNA JURIST. 

rule to show cause why the judgment should not be opened. 
We had not then a full trial of them as we now have. More- 
over, now the case comes before me upon the' report of the 
referee, and I must take the facts as he has found them, only 
looking beyond them into the evidence where his findings 
are called in question by exceptions. Even therefore, though 
there may be the same facts in the evidence as there were 
upon the argument of rule to show cause, I must dispose of 
the case in the form in which it is now cast, regard- 
less of anything outside of it. Turning then to the report 
we find the facts given by the referee in his fifth and sixth 
findings to be as follows : 

V. ** On December 30th, 1885, the treasurer placed iii 
John McNamara*s hands for collection, three partial lists of 
taxes or duplicates, one for each of the Second, Third and 
Twenty-first wards of Scranton, containing names of taxables 
and amounts due from each who had paid no part of their 
school taxes for 1885. These taxes aggregated the sum of 
$5207.82. On or about the loth of January. 1886, the treas- 
urer placed in Mr. McNamara's hands for collection, three 
other lists of taxes or duplicates, one for each of said Second, 
Third and Twenty-first wards of Scranton, containing the 
names of taxables who had paid the proportion of taxes due 
upon a' classified basis, and the amount to be collected from 
each taxable was the difference between the levy upon a 
uniform and classified basis. These last duplicates aggregat- 
ed the sum of $4127.78. 

VI. The taxes contained in the last mentioned lists 
aggregating $4127.78, were a part of the unpaid school taxes 
which John A. McNamara was appointed to collect, but * 
* * * I find that the bond given by the defendants 
was not intended to cover this amount of $4127.78 of unpaid 
taxes in said last duplicates." It will be seen from this that 
the two sets of duplicates, out of which this contention 
grows, were separate and distinct ; the last were not correc- 
tions of the first, so as to supersede them, but were merely 
additional thereto. The first contained the names of tax- 
ables, and the taxes due from them who had paid no part o« 
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their taxes for the year ; the last contained the names of 
those who had paid all but the difference between the tax as 
assessed upon a uniform and upon a classified basis. There 
was thus no connection between the two. It was just the 
same as if the treasurer had duplicated part of the taxes at 
one time and part at another, and placed such duplicates ac 
different times in the hands of the same collector. Under 
such a state of circumstances it cannot be successfully con- 
tended, that the mere fact of giving the collector additional 
taxes to collect so changed his relations to the school district 
as to relieve the sureties on the bond given to secure the col- 
lection of the original duplicates. If there is anything in the 
first opinion 61ed in this case which seeme to sustain that 
idea, I must now recall and revise it. The obligation of the 

collector to the school district at the time the bond was ex- 
ecuted and delivered was measured by the duplicates of 
taxes which were put into his hands to collect. This obligation 
was not, as the facts now appear, in any manner altered, va- 
ried or enlarged by anything which was subsequently done. 
The responsibility of the collector to the district for the 
other taxes which was given him to collect was another and 
entirely different matter. Suppose after the delivery of the 
first duplicates, McNamara had been appointed to collect the 
delinquent taxes of some other ward, such as the First, 
Fourth or Fifth, will it be argued that this independent ap- 
pointment varied and avoidtrd ihe responsibility of the sure- 
ties on this bond for the taxes included on the duplicates for 

the Second, Third and Twenty-first named therein? If not, 
then why should the sureties be relieved merely because 
other and additional taxes are gfven to the collector to col- 
lect in the same wards? In the last opinion filed in this case 
I endeavored to make it clear, that all the taxes of a ward do 
not necessarily have to go, under the law. into tne hands of 
the same collector, but may be parcelled out to several, and 
that the extent of the responsibility of any collector is 

measured by the duplicate or duplicates put in his hands, each 
duplicate or set of duplicates, as in this case, creating a sep- 
arate liability. The liability, therefore, in the present m- 
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stance upon the first set of duplicates was one thing, and the 
liability on the second set was quite another. The second 
duplicates added so much no doubt to the aggregate respon- 
sibility of the collector to the district, but only upon the 
same principle that two and two make four. They did jiot 
change, add to, or vary the original obligation assumed at the 
time the first duplicates were received ; they merely imposed 
a new and distinct but independent obligation thereto. As I 
understand the law. in order to discharge a surety, something 

must come in which directly affects the original contract 
relation between the principal and the party to whom he is 
bound so as to supersede and displace it. Anything less 
than this is not sufficient. The distinction which is thus 
contended for is clearly recognized in Miller vs. Stewart 
(9 Wheat 680), the principal case relied upon by the defen- 
dants. The decision there made was, that where a bond was 
given to secure the collection of taxes for eight townships 
according to an appointment in writing referred to in the 
bond, and subsequently thereto the writing was altered so as 
to extend to another township, without the consent of the 

su,reties, the latter were discharged thereby. "In point of 
fact," says Mr. Justice Story, "the first appointment was for 
eight townships only ; the alteration made it an appointment 
for nine townships. It. is not like the case '* — and here comes 
in the recognized ^distinction to which I refer — ** where on ap- 
pointment is made for eight townships, and another distinct 
appointment is made for the ninth ; for then there are in 
legal contemplation, two distinct and separate appointments, 
but here the original appointment is extended ; it was one 
and entire, when it included eight townships ; it is one and 
entire when it includes nine.*' It thus appears that the sure- 
ties were then discharged, because of the alteration and ex- 
tension of the terms of the origina^l appointment, and that 
they would not have been so discharged, if the collection of 
taxes for the additional township had come in by distinct 

and independent appointment. The case with which we 
have here to deal falls under the latter ruling of the court. 
The additional duplicates when made out and delivered to 
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the collector, constituted in effect a new and distinct appoint- 
ment. The taxes listed therein were not, as now appears, a 
part or correction of the taxes given in the originals, but 
were against other and different taxables. It was a mis- 
taken view with regard to the character and effect of these 
duplicates which led to the first opinion filed in this case. 
They now stand entirely separate and apart from the first set 
of duplicates, to secure the collection of which the bond in 
issue was given. I fail to see, therefore, how, having regard 
to the distinct character of the second set of duplicates, their 
delivery to the same collector can relieve or release the de- 
fendants from their obligation. The exception is not 
sustained. 

6. It follows from what has been said, that the referee 
was right in directing judgment to be entered for the balance 
found due from the collector upon the first duplicates 
amounting to $2460.95, with interest from October 3d, 1887, 
and the last exception is accordingly also dismissed. 

The exceptions are overruled and judgment is directed 
to be entered against the defendants upon the report of the 
referee for the amoun: therein specified. 



Estate of Timothy Ryan, Deceased. 
In Orphans Court oj Lackawanna County^ November Ternty i8gi. 

EXCEPTIONS TO AUDITOR'S REPORT ON DISTRIBUTION OF 
FUNDS IN THE HANDS OF AN ADMINISTRATOR. 

Where a plea of the statute of limitations is set up as a bar against a claim 
on a decedent*s estate, the claim is to be judged by the date of the final confirma- 
tion of the sale of such estate. 

The pendancy of ati action against the administrator in the Common Pleas 
has no bearing as respects the statute of limitation upon the claim as presented 
here. One cannot be tacked upon the other. 

A resMoiiahle compensation should be allowed out of a decedent^s estate, 
where board is given upon an assumption to pay for it, although the assumption 
may bo somewhat vague. 
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Shurtleff, Gardner /i?r Administrator, 

C. Smith, C. H. Wells, McDonald for heirs. 

Archbald, p. J. The fund for distribution arises from 
a sale of the decedent's real estate for the payment of debts 
and amounts to the sum of $1625.17. This sale was con- 
firmed finally on April 6, 1888. Before thp auditor a claim 
was made by Bridget Pearce for a balance alleged to be due 
her for board furnished the decedent during a long term of 
years. This claim was resisted by counsel lor the administra- 
tor and next of kin, and among other things, the bar of the 
statute 6f limitations was pleaded against it. The auditor 
having found in favor of a part of the claim exceptions have 
been taken to his findings, and these raise the first questions 
now to be disposed of. 

We feel compelled to revise some of the conclusions of 
the auditor with respect to this claim. In the first place, we 
think that the decedent is shown to have left off boarding with 
Mrs. Pearce in October, i882, rather than a year later as found 
by the auditor. Maggie Fernan. the claimant's daughter, 
testifying before the auditor on May 27, 1890, says : (p. 3). Q. 
**When did Timothy Ryan leave your mother's house — cease to 
be a boarder ? A. Seven years pgo last fall. Q. What time 
in the fall? A. I think in October or November, I am not 
quite positive." 

Again (p. 8) she says: Q. "What time did Timothy 
Ryan leave your mother's house ? A. Seven years ago. 
Seven years ago last fall." 

Confirmatory of this Mrs. Kenny testifies (p. 17): 
Q. " Mrs. Kenny, how long were you acquainted with Mrs. 
Pearce, before Timothy came to board with you ? A. He 
was boarding with me seven years ago. I got acquainted 
with him twenty-three years ago, and then he boarded with 
me seven years ago. Q. That was after he left Mrs. 
Pearce's ? A. Yes sir." 

Again (p 18) she says : Q. ** Did Timothy Ryan board 
with you more than once? A. No sir. Q. Can you give me 
the time that he came to board with you ? A. About seven 
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years ago ; when he left Mrs. Pearce. Q. How long did he 
board with you ? A. About three months." 

This IS reiterated (p. 19): Q. " Have you no accounts, 
dates or nothing that would show the exact time that he 

* 

came to your place? A. I have at honie. * * * 
Q. I wish you would bring that account, to fix the date. 
A. He came to me in October. Q. Do you know the year ? 
A. Seven years ago." 

This testimony fixes the year in which the decedent left 
Mrs. Pearce as 1882, rather than 1883, and it is confirmed by 
the statement of the claimant herself. On p. 30 she says : 
Q. " How niany years did Timothy Ryan bonrd with you, 
Mrs. Pearce, after your husband's death ? A. I believe about 
ten years, as I understand and remember. Q. How long 
since he quit boarding with you. A. I believe it was seven 
years ago last fall, in October 1 think." 

As a witness in her own behalf Mrs. Pearce is clearly in- 
competent to testify as to anything which occurred in the 
lifetime of the decedent. But she cannot complain if we 
verify the other testimony in the case by^ what she herself 
says Opposed to' this we have the general statement of the 
daughter that the decedent boarded with her mother for ten 
years, or between ten or eleven, after her father's death (p. 3). 
which was in 1873, (p. 2), and her assertion when recalled to 
testify (p. 36) that it was in the fall of 1883, when Mr. Ryan 
left her mother finally. It is difficult to say whether there is 
more chance for a mistake in thus attempting to assign a 
specific date for an occurence, than there is in giving the 
number of years since it took place. To those who are ac- 
customed to regard the day and date of things, events range 
themselves in the memory by such dates. But to many 
others, the time, i. e. the number of years which have tlapsed 
since a thing occurred is the only way they have of fixing it. 
In the present case the earlier testimony of the daughter is 
reconciled with that of Mrs. Kenny as well as with the state- 
ment of the mother, if we consider that the decedent stopped 
boarding with Mrs. Pierce, and went to Mrs. Kenny in Octo- 
ber, 1882. If the father died in the first part of 1873, it would 
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be going on to ten years after that, that decedent boarded 
there. The finding of the auditor is therefore corrected ac- 
cording to the views thus expressed. It is important to have 
this date properly found because of the plea of the statute of 
limitations. The claim of Mrs. Pearce, with respect to this 
plea is to be judged as of the date of the final confitmation 

of the sale of the decedent's real estate. (Arndt's Appeal, 117 
Pa. 127.) The pendency of her action in the common pleas 
against the administrator of this estate has no bearing on the 
question of the effect of the statute upon the claim as prosecuted 
here. The one proceeding can not be tacked upon the other 
so -as to save the brir of the statute. This can only happen 
where the one is an actual continuation of the other. (Trickett 
on Limitations, § 179; Biekel's Appeal, 86 Pa. 204; Milne's 
Appeal, 99 Pa. 483 ; James vs. Milne, 3 Penny. 394,) and that 
does not occur here. The two proceedings are separate and 
distinct, the one in one court and the other in another. The 
claimant if intending to rely upon her action should have pro- 
secuted it to judgment, and it would then have afforded incon< 
testable evidence of her right. The claim which she now makes 
here must stand upon the proofs which she is able to bring 
forward to sustain it, and so far as the statute of limitations 
is now found to have run against it, it must be held to be 
barred. She is therefore precluded from claiming anything 
prior to the 6lh day of April, 1882, and counting that the de- 
cedent stopped boarding with her the following October, there 
is left to her at the best but six months for which to claim for 
balance of unpaid board, amounting under the other findings 
of the auditor to a total of seventy-two (72) dollars. 

. The objection is made, to the allowance of any part of the 
claim of Mrs. Pearce, that for the balance of the decedent's 
board she relied upon his promise to remember her daughter 
Maggie in his will, and that she cannot now because of being 
disappointed in this respect make claim for that, which relying 
upon the promise she was willing at the time to forego. It 
must be confessed that if there was a distinct understanding 
that she was to receive her compensation in this way, she 
would be nemitted to that agreement, and could not pursue 
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her present claim. But to sustain this position, there must 
have been a definite and enforceable agreement on the part 
of the decedent upon the strength of which the board in ques- 
tion was furnished. This is not established by the evidence. 
It is undisputed that the decedent paid to Mrs. Pearce the reg- 
ular prices for board until after her husband died. He then 
began to dwindle down in his payments until they amounted 
to but six or eight dollars a month. Mrs. Pearce made con- 
stant complaint of this, and he usually put her off by saying 
that he would make it all right to her, or to her daughter Maggie, 
when he died. In order that we may see just what the evidence 
upon the point is, I will make a few extracts from it. The 
daughter, Mage;ie, testifies as follows : (p. 3.) Q. "Did you at 
any time hear any conversation between your mother and Mr. 
Ryan with reference to his relations there, and payment of 
board? A. Yes; sir. 

Q. Just give us what your mother said and Mr. Ryan 
said ?. A. Mother would tell him that she could not afford 
to keep him for such poor payment and he would always claim 
that he would make it all right, that he was worth property. 
He called me his child, and he always promised mother that 
he would make it all right for me when he died. 

Q. Did you hear him say that ? A. Yes, sir. 

Cross examined by Mr. Shurtleff. 

Q. How did he say that he would make it all right ? A. 
That he would remember me in his will." 

Again upon further cross examination she says, (p. 5): 
Q. "You say that for eighteen years of this time he was living 
there ? A. Yes, sir. 

Q. How much money did he pay your mother during 
that time ? A. I do not know. 

Q. Do you know how much he paid her a month ? A. 
Hf paid her sometimes $6, and sometimes $8 a month. 

Q.. What agreement did he have with your mother for 
board ? A. That he would give her the same as others. 

Q. How do you know that he made that agreement ? 
A. I know that he gave that much till my father died, then 
he began to dwindle down and finally paid $8 and $6. 
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Q. How did you know that he gave that agreement with 

your mother? A. I said he used to say he would pay her 

by doing right by me. 

Q. You don't know anything, about the agreement that 

he had with your mother except what she or some one else 

has told you ? A. I was present and heard it, every month 

when he paid his board. 

Q At the time of those payments what agreement if 

any was made between Mr. Ryan and your mother? A. 
When he made the payments he agreed that he would remem- 
ber me. I have seen her refuse to take the money from him. 

Q. He did not at those times agree to pay any partic- 
ular amount did he ? A. No, sir. 

Q. And you never heard him make any agreement to 

pay a particular amount ? A. Only agreement that it would 

be all right with me." 

Again (p. 9.): Q. "How much did he pay your mother 

each month? A. $8 and $6. 

Q. Some months $6, $7 and some $8 ? A. Yes, sir, 
never exceeding $8, except two years he paid her $10, and 
theothers $6 and $8, and when she would ask for more money 
he would say that he would not forget me." 

Mrs. Kenny another witness also testifies as follows: 
(p. 15). Q. "Did you at any time have any conversation 
with Timothy Ryan with reference to his boarding with Mrs. 
Pearce: if so, will you rell us? A. Yes, sir. Timothy Ryan 
boarded with me after he left Mrs. Pearce's. I told him I was 
not going to board him as Mrs. Pearce had boarded him. and 
I did not expect anything except his board, and I wanted full 
board money for it. He said that was all right, he was willing 
to do so. He boarded with me three months." 

Again (p. 16) she says: Q. "What did he say about 
owing Mrs. Pearce? A. He told, me that Mrs. Pearce and 
him and Maggie would be all right, and I made the remark to 
him about the board money ; he said Maggie was his child, 
and he said he would see her all right. 

Q. Anything else Mrs. Kenny? A. I asked him to 

stand for my daughter. He said, no I have enough now to 
attend to." 
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Again on cross examination, (p. 17), she 5ays. Q. How 
came you to say to Timothy that you did not want the same 
arrangement with him that Mrs. Pearce had ? A. Because I 
often . heard Mrs. Pearce say, and grumble about the board 
money, and that he would say he would ste her all rieht. * 
* * * * Q. "Did you explain to 

Mrs. Pearce that it would be all right? A. Yes, sir, because 
Tim Ryan told many a time the place would be Maggie's." 

Bridget Duffy, a niece of Mrs. Pearce, and also called in 
her behalf, says (p. 20), **I was in their house time and time 
again when he would pay his board, I remember I was present 
two times, and one time he paid $8 and another $6. My 
aunt grumbled and he said he had so many payments to make 
on his house or lot. I don't remember which, but that he 
would see her all right. 

Q. Did he say how ? A. He always said that that was 
Maggie's house, and that he would make it all right with 
Aunty Penrce." 

Again we have the testimony of Martin Maloney (p. 23), 
"I heard her tell him many a time, that she would not board 
him for the money he was paying, that he would have to pay 
the same as everybody else. » * * pjc said 

shut up. it will be all your own yet." And Thos. Collins says 
(p. 24), "I heard them kind of disputing once in a while. He 
would say it was no use giving it to her now. and she should 
have it all after him, that he had no other friends to leave it 
to ; and he always claimed that Maggie was his girl, and that 
she would have his place after his death. I boarded there for 
seven years, and we used to walk around and he would always 
tell me that nobody would ever have anything belonging to 
him, only that girl." 

Taking this evidence at its best, there is nothing in it 
from which to deduce a definite and tangible promise on the 
part of the decedent. So far as it consists of remarks made 
to third parties, it shows merely an mtention with regard to 
the disposition of his property after his death, which he failed 
to carry out, and which could not upon any consideration be 
made the basis of a contract between the parties. Much also 
of that which passed directly between Mrs. Pearce and him- 
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self is simply expressive of the same intention. The rest will 
be found to consist of such assertions as ''that he would make 
it all right, that he was worth property," or that he would 
make it all right with Maggie when he died, pr would remem- 
ber her in his will, and the like. It is practically all summed 
up by the daughter when she says (p. 6) : "The only agree- 
ment [was] that it would be all right with me." But this is no 
agreement at all, or at least none such, as that an action could 
be maintained for the breach of it against the deasdent's 
estate. It t^6rnishes no argument therefore that Mrs. Pearce 
had a special agreement with the decedent and must abide 
thereby. There was nothing to bind the decedent to any 
special disposition of his property in her favor, or in favor of 
her daughter, and ^/ithout this there was nothing to bind the 
claimant. 

It can not be disputed, but that an expectency was raised 
in the mind of Mrs. Pearce, that the decedent would leave his 
property to her daughter, and she was undoubtedly put off by 
this from insisting upon the full payment for his board as it 
from time to time came due. This is shown by the testimony, 
of Mrs. Kenny who says (p. i8) that Mrs. Pearce told her **she 
wished she had charged him for the full board and let the 
place go where it should go,'* and we know that no demand 
was made upon the decedent for this bill at any time after he 
left off boarding with the claimant up to his death. If it 
clearly appeared, that the board was given to the decedent at 
the reduced rates at which he was willing to pay for it at the 
time merely upon this expectancy, this would of course be the 
end of the present claim. But such can not fairly be said to 
be the case. The evidence shows that Mrs. Pearce from time 
to time demanded of the decedent that he should pay her 
what others were paying for similar board. At none of these 
times does Mr. Ryan seem to have denied his obligation to 
do so. On the contrary his constant assurance was that he 
would make it all right with her. It is true this was usually 
coupled with some assertion about the property and how he 
was going to leave it at his death, but neither on the one side, 
nor the other was it recognized as a gratuitous service. The 
claimant constantly insisted upon receiving more from the 
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decedent than he was paying her, and he constantly admitted 
the validity of the demand, and declared his intention to 
make compensation for it. He failed to provide compensation 
however in the particular manner suggested .by him, upon 
which the claimant relied at the time, but because of his fail- 
ure to do so, and the vagueness of the promise upon which she 
relied, she should not be allowed to suffer. As was said by 
Williams, J., in the court below in the somewhat similar case 
of Graham vs. Graham's Executors, (34 Pa. 479); "But the 
plaintiff's having performed the services and having been dis- 
appointed are not altogether without remedy; they are en- 
titled to a reasonable compensation for the services. If they 
cannot have specific performance of the promise, or such dam- 
ages as would be equivalent thereto, they are entitled to such 
damages as will fully compensate them for all the services 
actually rendered." The present claim is also sustained by 
the decisions of the Supreme Court in Thompson vs. Stevens, 
(71 Pa. 161) and in CottrelFs Appeal, (4 W. N. C. 237). In 
the latter case it is said: "The services were performed for 
him [the decedent] upon his express assumption to pay for 
them. The terms of payment, it is true, were somewhat vague, 
as that she should be made independent, would not have to 
keep boarderSj would be made comfortable, etc. Yet they 
were clearly evidenceof an intention to pay what the services 
were Worth, and even more, that a liberal compensation should 
be rendered before or after his death." We think, therefore, 
that this board was furnished to the decedent by Mrs. Pearce 
under such assurances as would entitle her to maintain an 
action upon an implied assumpsit to pay what they were worth 
and her claim is therefore sustained, as already indicated, to 
the extent of seventy-two dollars. 

This brings us to the question -of distribution, and to the 
conflicting claims of the parties who respectively put them- 
selves forward as the jiext of kin of the decedent. The audi- 
tor has found in favor of Mary Ryan and Catharine Callaghan, 
children of James Ryan, deceased. This James, it is asserted, 
was the son of another James Ryan, the brother of Timothy 
the decedent, their parents being Patrick Ryan and Joanna 
Dwyer. The other contestants claim through their grand- 
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father Cornelius Ryan, who they assert was the uncle of 
Timothy being the brother of his father, who was named 
William and not Patrick. The relatfonship is carried down ta 
this class of claimants as follows : of the several children of 
Cornelius, all died without issue excepting Joanna and Mar- 
garet : Joanna married John Arthur, and had issue, Mary now 
Mrs. Eustis, JoIki, Winifred now Mrs. Sheehan, and Joanna, 
afterwards Mrs. Osborne, who died before the decedent: Mar- 
garet the other daughter of Cornelius, married one Edward 
Ryan, and had thr/ee children, Cornelius, Winifred and Edward : 
Cornelius married and had a son John, one of the present claim- 
ants: Winifred became Mrs. Maloney, and died leaving a daugh- 
ter M^irgaret, now Mrs. Hayes, another claimant, and another 
daughter Mary, also a claimant; Edward Ryan, the third 
child of Margaret is living, but does not seem to be represent- 
ed here. 

« « « « * * * 

We may as well at this point dispose of the claims of 
John C. Ryan, Margaret Hayes and Mary Maloney. A glance 
at the foregoing tables will show that these parties are one 
degree further removed in relationship from the decedent 
under any consideration of the evidence, than Mrs. Eustis and 
Mrs. Sheehan. They are great-grand children of Cornel- 
ius Ryan, uncle of the decedent while Mrs. Eustis and Mrs. 
Sheehan are but grand children. In order therefore to ad- 
vance themselves to equal kinship with the latter, they have 
to claim by representation of their parents, cousins pf Mrs. 
Eustis and Mrs. Sheh-an, who of course if living would take 
equally with their relatives of the same degree. But rep- 
resentation is not .admitted amongst collaterals after the 
children of brothers and sisters of the decedent. This is the 
express provision of the act of 1833 (Act, Apl. 8, 1833, § 8., 
P. L. 317), and while it has been enlarged by the Act of 1855 
(Act 27, Apl. 1855, § 2. P. L. 368,) it has not been sufficiently 
enlarged to allow of representation in a case of the kind, 
(Perot's Appeal. 102 Pa. 235). These claimants therefore 
necessarily drop out of the case, leaving the contest to be de- 
cided between the other rival parties. 

The remaining question in the case and the principal one 
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in the concluding distribution of this estate, is one which de- 
pends almost entirely upon the credibility of the witnesses on 
the one side and the other, and upon the weight of their testi- 
mony. All the parties who were sworn were competent — not- 
withstanding the direct interest of either of them in the sub- 
ject of this- controversy — being made so by the concluding 
provision of clause {/), section 5 of the Act 23d May, 1887, 
(P. L. \6o) which enacts that when ''the issue or inquiry be 
devisavis vel norty or be any other issue or inquiry respecting 
the property of the decedent owners, and the controversy be 
between parties respectively claiming such property by devolu- 
tion on the death of such owners*' all persons shall be fully 
competent. If authority is needed, that this applies to a case 
of this kind it may be found in Greenawalt vs McEnelly, (8$ 
Pa. 352). 

The question upon the merits has been decided by the 
auditor in favor of Mary Ryan and Catherine Callaghan, whose 
case depends principally upon the testimony of their mother, 
now Mrs. McCarthy. In reaching this decision the auditor 
necessarily affirms the credibility of this witness, and the con- 
sistency and convincing character of the testimony which she 
has given. Great respect must be paid, in a matter of this 
kind to the conclusions of an auditor, who has seen the wit- 
nesses face to face, and heard them while they were giving in 
their testimony, and unless there is some controlling reason, 
why he should have found otherwise than he has, his findings 
should be followed and enforced. After- a careful — and I 
might say, almost minute — examination of the evidence, we 
have discovered no good ground for disturbing the conclusions 
of the auditor, and on the contrary, we are satisfied that they 
are correct. 

The story of Mrs. McCarthy is about as follows : She 
was born in the Faust of Sol way, Tipperary County, Ireland, 
and her age, at the hearing was 47, making her born in 1843. 
Her first husband was James Ryan, whom she married a few 
months before coming to Am erica, which coming was in April 
of the year that President Lincoln was shot (1865). They 
settled in Orange County, New York, and about three years 
afterwards they vrere visited by an uncle of her husband, a 
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Timothy Ryan, who came to see his nephew, and wanted them 
to move to where he was living. They received two qr three 
letters from this uncle before they left Ireland, and two while 
they were living in Orange County. Some of these letters 
came from Pottsville, and some from Scranton. This Timothy 
Ryan was a low sized, ^hick set man, his hair was brown mixed 
with gray, he wore chin wiskers, had small ears, his eyes 
were blue, and one of them the right one so weak that he 
could not use it, the eye being good but the eye-lid, defective 
and drooping. After this visit they never saw or heard from 
him again. After the death of the decedent, Mrs. McCarthy 
saw an inquiry in a Scranton paper for his heirs. She waited 
until she saw a lady from Scranton, Mrs. Susan Norton, and 
learned from her, from the description which she was able 
to give her of her uncle's husband, that he was the same per- 
son as the one who had died. Mrs. Norton confirms this 
statement and says, that she had never met Mrs. McCarthy 
till she came searching for this relative, and that the descrip- 
tion^ which she then gave her — and which is the same as that 
set forth above — answered exactly to the person of the dece- 
dent. This is no doubt the pinch of these claimant's case, but 
if Mrs. McCarthy has truthfully described the uncle Timothy 
Ryan .who came visiting her husband from this part of the 
country tweniy odd years ago, both from the name, locality 
and personal description he is satisfactorily identified with the. 
present decedent. 

A relationship being thus established the question of its 
degree naturally.follows. Upon this we have, first, the direct 
recognition and acknowledgement of the decedent himself. 
Mrs. McCarthy says, that he was introduced to her by her 
husband as his uncle Tim, and that during his stay at their 
house the decedent told her he was her husband's uncle. He 
also told her, that he had, had only one sister and one brother, 
both of whom were dead, and that after the death of her 
husband's parents, be had sent for her husband, while he was 
only a boy, and sent him money, but he .had spent it. 

But the particulars of the relationship between these 
parties depend mainly upon communications received by Mrs. 
McCarthy fi'om her former husband. Notwithstanding, that 
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this is merely hearsay evidence it is admissable, for it is well 
established, that declarations of deceased relatives may be 
resorted to in questions of pedigree. (Taylor Evid. § 648, I 
Whart. Evid. § 202). According to this evidence the father of 

Timothy Ryan the decedent was Patrick Ryan, and his mother 
Joanna Dwyer. They lived at Anti-Carthy, Tipperary 
County, Ireland, and had three children, Bridget, Timothy and 
James. Bridget died unmarried. James Ryan married Mar- 
garet Hickey and had three children, James, Margaret and a 
baby which died. Margaret also died when about 9 years old. 
Jnmes Ryan the elder, the brother of Timothy, was quite 
old when he married, and he died at Anti-Carthy, when his 
son James was seven or eight years old, before Mrs. McCarthy 

was born. This would make James Ryan the younger in his 
life time the sole nephew of the decedent, and now that 
he is dead his children, the present claimants, as the grand- 
nieces of the decedent, would be next of kin. There is 
very little opportunity of testing the truthfulness of the pedi- 
gree which is thus given. It necessarily depends upon the 
honesty and accuracy of memory of the witness Mrs. McCarthy 
who testified to it. She has of course a natural bias in favor 
of the children of her former husband, but has otherwise no 

interest herself personally in the controversy. Her story is 
consistent in itself, the relationship of her husband to the 
decedent, as made out by the pedigree given, being the same 
as that which, according to her statement was acknowledg- 
ed between them. There is a slight confirmation of the 
degree and character of this relationship in the evidence of 

Mrs Norton, who says that the decedent upon one occasion a 
few years before his death in speaking about having no friends , 
to leave his property to said, ^'I have no friends, only I had 
one nephew, and I think he is dead. « * * That 

is all the friends I have in this country." There is also a 
correspondence in some minor particulars, between the pedi- 
gree of decedent's family as made out by Mrs. McCarthy, and 
that as made cut by Mrs. Eustis and Mrs. Sheehan the other 
claimants particularly in the name of his mother. Giving this 
testimony therefore the weight which has been given to it by 
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the auditor, it fully sustains the claims of the parties to whom 
he has awarded the balance of the estate. 

It would hardly seem just however to pass over without 
discussion the evidence which has been produced to sustain 
the claim of the other parties to this controversy. They trace 
their relationship to the decedent — it will be remembered — 
through their grandfather Cornelius Ryan, who they assert 
was the only brother of William Ryan, the father of the dece- 
dent. They also assert that the decedent had but one brdther 
William, and a sister Joanna both of whom died unmarried 
and without issue. This raises a double conflict with the 
other side, first as to identity of the decedent with the Timothy 
Ryan, of whom Mrs. McCarthy speaks, and second if this be 
overcome — with regard to the existence of a brother James, 
through whom the other parties claim — relationship. The 
principal witnesses upon this side are Mrs. Eustis, and Mrs. 
Sheehan. They are both directly interested in the result of 
this proceeding; still I am satisfied notwithstanding this, that 
they tell a reliable story, except in one or two particulars, 
wherein I think we may detect that they are mistaken. 

There is little doubt but that all the parties are testifying 
with regard to the same Timothy Ryan, and that Mrs. Eustis 
and Mrs. Sheehan have established that the decedent was their 
relative. The ^tory of Mrs. Eustis is as follows : She was 
born in Anti-Carthy parish, Tipperary County, Ireland, and is 
now 66 years old — 65 at the time of the hearing. Her maiden 
name was Mary Arthur, her father being John Arthur, and her 
mother Joanna, the daughter of Cornelius Ryan. She lived 
in Ireland until she was about 25, say until 1850. and then 
went with her sister Winifred to South Wales, where they 
both lived for about 30 years. They came to this country 
7 — now 8 — years ago, — say in 1883 — and settled at Moosic in 
this county. When she was a mere child, she remembered 
that Timothy Ryan a relative, who was comi. '^ to America, 
came to her mother's house to say good bye. From her 
mother, now dead, she learned that her grandfather Cornelius 
Ryan, had a brother William, who was married to one Joanna 
Dwyer, and had three children, Timothy, William and Joanna. 
William the brother of Timothy was a very old man when he 
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died. He used to come to her mother's house, and she heard 
from him as well as her mother that Ti nothy's »ather and her 
grandfather Cornelius were brothers. This brother died 8 or 
9 years before she left Ireland and she attended his wake. It 
is just at this point that I think we can detect a mistake in 
the testimony of Mrs. Eustis. The William Ryan who died 
8 or 9 years before she left Ireland— say in 1841 or '42 — could 
not, in the ordinary course of things, have been a very old 
man at that time, as she says he was, and. at the same time 
have been the brother of the decedent. Thimothy Ryan died 
in 1886, about 88 or 89 years old. He must have been born 
therefore about 1797 or '98, and a brother of his whether older 
or younger could hardly in 1841 or '42 have been a very old 
man. It is evident that the William Ryan to whom Mrs. 
Eustis refers must have been of the generation earlier than the 
decedent, either his father or his uncle, and this is just about 
what she herself makes him out to be, in the closing part of 
her testimony, (P. 67). **Q. Who did you hear say that your 
grandfather had a brother ? A. My mother, and the brother 
is William Ryan a very old man, and he used to come to our 
house before he died. 

Q. How r*o you know that Cornelius, your grandfathe 
was a brother of Tim's father? A. To hear my mother, and 
that old man William saying so. * ■ . * * * 

Q. (By Mr. McDonald) This William that you speak of 
is the father of Timothy Ryan. A. Yes. 

Q. (By Mr. Smith) You never saw your grandfathers 
brother? A. No, sir. 

Q. (By Mr. McDonald) The William you refer to is a 
brother of this Timothy that died ? A. Yes.** 

The witness certainly is very contradictory in this part of 
her evidence, and I arri satisfied that it all comes from a c<#n- 
fusion in her own mind. This old man William, who came to 
her mother's house she asserts to have been both the father 
and brother of the decedent, and she also speaks of him in a 
way, that would be consistent with his being merely an uncle. 
The brother of his father, and of Cornelius the grandfather of 
Mrs. Eustis. It may be a mere conjecture unsupported by 
any real evidence, but I am satisfied that this latter is the true 
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position to be given to the William Ryan, who is spoken of 
by Mrs. Eustis and Mrs'. Sheehan, he was neither the father 
nor brother of Timothy Ryan, but his uncle. Upon this 
theory, all the testimony in the case is readily harmonized, 
and the otherwise irreconcilable conflict which exists in it is 
removed. 

Let us see what light is thrown upon this from the evid- 
ence of Mrs. Sheehan. Her story is about as follows : She is 
now 55 years old — 54 at the time of the hearing — and was 
therefore born in I836. She left Ireland for Wales at the age 
of 14 about 1850, and came to this country 8 years ago — 7 
years at the time of the hearing — or about 1883, When she 
was a mere child she remembers that William and Joanna 
Ryan, whom she asserts to have been the brother and sister of 
the decedent, came frequently to her mother's house, and — 
presumably in that connection — she heard Timothy's name 
mentioned. She did not know his father, but always heard 
from her parents and friends that his name was William. 
The first time she came up to Scran ton, after coming to this 
country, she was introduced to the decedent by her sister, on 
Lackawanna avenue. This sister must have been Mrs. Os- 
borne, who was then living in Scranton, because Mrs. Eustis 
the other sister says she never saw Timothy in America. Up- 
on that occasion, the decedent said he was her mother's cousin, 
and kissed her hand. He also said he was at her mother's 
wedding. 

It is evident, that the William Ryan spoken of by Mrs. 
Sheehan, is the same person mentioned by Mrs. Eustis, who, 
as we have seen, died in 1841 or '42, a very old man Mrs. 
Sheehan adds the particuUrs that he was an old bachelor and 
his sister Joanna an old maid. Convinced as I think we 
must be by Mrs. Eustis tcsrimony. that this William could not 
have been the brother of Timothy, we must be further satis- 
fied from Mrs. Sheehan, that he could not legitimately have 
been his father. This it is true is contrary to what they assert 
upon the alleged authority of their family relatives, but there 
seems to be very strong reasons for believing that they are 
mistaken. 

With this conclusion arrived at, the contention of these 
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parties is effectually disposed of. They depend upon exclud- 
ing the possibility of the decedent Timothy ever having had 
a brother James, by asserting that the only brother which he 
had was the William Ryan whom they knew. This not having 
been established however by satisfactory evidence, a place is 
left for the genealogy given upon the other side to come in, 
and we may well accept the testimony of Mrs. McCarthy, both 
chat her husband's father was the brother, and the sole brother 
of the decedent, and that the father of the decedent was 
Patrick and not William Ryan. I have said, that I was satis- 
fied, that the parties upon both sides were speaking of the 
same Timothy Ryan, and that he was sufficiently identified 
with the person of that name who died. It may not be of 
much importance now in view of the conclusions which have 
been reached to consider this question, but I will dwell upon 
it for a moment. The decedent and all the claimants were 
evidently originally from one and the same family. They all 
came from the same county and same parish in Ireland and 
bear the common name of Ryan. It is a significant fact, that 
both parties give the name of the mother of the Timothy 
Ryan whom they knew as Joanna Dwyer. Whatever there- 
fore may have been his father's name, whether Patrick, Wil- 
liam or what, the name of his mother singles him out as the^ 
person about whom both parties are speaking. When we 
come howeverto the immediate identification of this person with 
Timothy Ryan the decedent, we have on the one side the 
description of him by Mrs. McCarthy which fully answers to 
the personal appearance of the decedent as given by those who 
knew him, and on the other, we have the testimony of Mrs. 
Sheehan and of Thomas and Michael Osborne. Mrs. Sheehan 
it is true is able to give bui a quite general description of the 
person whom she met upon the streets of Scranton and -who 
was introduced to her as her cousin, and the auditor has ex- 
pressed his doubts upon this part of her testimony. But not- 
withstanding this I am satisfied from all the evidence that 
Mrs. Sheehan really met the decedent as she states and re- 
ceived from him this acknowledgement. Her sister Joanna, 
Mrs Osborne was then living with her husband in Scranton, 
and had been so for several years, although she could not have 
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Jived long after that, and Thos. Osborne her husband testifies 
that he kwew the decedent, and that he b >arded at Mrs. 
Pierce's, that he visited at their hou^^e, and that his wife and 
the decedent claimed that they were of one family. Michael 
Osborne also testifies, that some 20 years ago he was intro- 
duced to the decedent by Mrs. Osborne as her uncle. He al- 
so saw them together afterwards, and when they met, she 
would call him uncle, and he would call her Joanna. This was 
not as we know, the relationship between them. Mrs. Osborne 
being a cousin and not a neice, and this probably accounts for 
her subsequently stating to the witness, that he was not her 
uncle. But this denial is immaterial, as we are considering the 
question of identity and not that of the exact relationship to 
the decedent ^nd upon this question as I have already .said I 
am .^-atisfied that the decedent was both the relative of Mrs. 
Eustis and Mrs. Sheehan as well as of the husband of Mrs. 
McCarthy. There is one other matter to be noted before 
closing this opinion, and that is that in no event could the 
whole of this estate be given to Mrs. Eustis and Mrs. Sheehan. 
Their brother John Arthur while not before the court as a 
claimant is as much (entitled to share in the estate as they are. 
And more than this Edward Ryan, their cousin,. the son of 
Margaret Ryan stands in the same degree of relationship to 
the decedent that they do. and would therefore be entitled to 
share equally with them. Pursuing these .^suggestions further it 
might be said, that any collateral heirs of the decedent, trac- 
ing kinship through his mother Joanna Dwyer, would have 
just as much right to a claim upon this estate as have these 
parties who trace kinship through his father. We do not know 
of course, that any desc^ndant?^ of the brothers or sisters of his 
mother are in existence, but they may well be so, and it may 
be questioned, whether it was not incumbent upon these claim- 
ants, a«« part of their case, to give some evidence to show that 
they were not. 

In the view however that we have taken of the case upon« 
the merits, these matters become of little importance. The 
mention of them only shows into what inquiries we might 
be led if our conclusions upon the merits had been otherwise. 
It remains now but to apply the results which we have reached 
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to the exceptions which have been taken and to pronounce 
the judgement of the court thereon. 

The second exception taken to the auditor's report by 
Mary Eustis and Winifred Sheehan, is sustained to this extent 
that it is found as a matter of fact that the decedent boarded 
with Mrs. Bridget Pearce.to October i382, instead of October 
1883. 

The fifth exception of the same is sustained and also the 
second exception of Catherine Callahan and Mary Ryan and 
it is now found that there was due to Mrs. Pearce for the 
board of the decedent, not barred bythe statute of limitations, 
the sum of $72, being a balance of $12 per month for six 
months from April, 1882 to October, 1882. 

The remaining exceptions are dismissed. The fund in 

the hands of the administrator is thereupon distributed as 

« 

follows. 

Total amount for distribution, - - $1625.07. 
Deduct costs of audit, - t . . 156.0a 



$1469.17. 
Due Mrs. Bridget Pearce. 

6 months board at $12^ - - - - $72.00. 
Interest on same from October 1882, - 23.76. 

Making shirts for decedent, - - - 15.30. 

Interest upon the same, - - - - 4.06. 



$115.12. 
Balance brought down, - - . . $1354.05. 

Deduct allowance tor Messrs. Gardner and 
Shurtleff, Attorneys for administrators for 
attending audit, etc., - - - - • loo.oa 



Balance for distribution, to the next of kin, $1254.05. 

Awarded to Mary Ryan - - - $627.02^. 
Awarded to Catharine Callaghan, - - 627.02^. 

$1254.05. 
As thus modified the report of the auditors is confirmed 
finally. 
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D. & H. C Co., PLA.INTIFF IN ERROR, VS. THE BOROUGH OF 

WiNTON, DEFB.VDANT IN ERROR. 

In tke Court of Common Pleas of IfOckawanna County^ No. 672^ 

September Term, iSpi. 

CERTIORARI. 

Ordia&BCsc prohiblt^as r4ilro»d comjjtaies from nianinj tr*tiis,6tc., across 
siraait, vidii*. TMi'iAg {tCsi *al prjridia; iritcliaiaa, etc., ar« penal and must 
be conitrtied strictly. 

An alderaiaa*« record >rhlch fails to shoir o^er, or acrow what street <Mr 
straats a comp^aj ran (t« traias, after the passage of a prohibitory ordinance, ii 
d fectire and will b9 rerersed npon a certiorari. 

P. P. Smitk^ for platntiflF in error. 
CBrieft & Kelly, for defendant. 

Co>fHOLLY, A. L. J. This case conies before us upon 
exceptions to the record of the judgment obtained before C 
M. DeLotig, Eiq., alderman of the Eighth ward of the City of 
Scranton. It i^i not necessary for us in this case to pass upon 
the question of the reasonableness of this ordinance or the 
jurisdiction of the migristratc. We will therefore confine our- 
selves to one exception only, viz: "Does the record of the 
alderman show such a cause of action as will enable the 
Borough of Winton to recovera penalty for a violation pf the 
ordinance which prohibitE an/ railroad or* canal company, et 
al, from running trains, etc., acrc^ss any stjMt in said Borough 
without erecting gates, providing watchmen, etc., a^ required 
bir the pro/i:iionsor the ordinance. As previously stated we 
are not now pairing upon the reasonableness of this ordinance, 
but upon the record of the alderman as it stands. To make a 
complete and intelligent record it should show over or across 
what street or streets the said company ran its trains after 
th:: passigc of the ordinance m question, without having 6rst 
complied with the provisi jns of the Borough ordinance. This, 
the record does not show ; neither does it show whether there 
is <inly one street or more than one street in said Borough across 
which s.iid railroad company, runs its trains or cars, without 
having cecri-'d jjat^s, etc., cis provided by the ordinance, and if 
tiiere be m >re than one street whether the judgment isinten- 
ed for nil or only a particular one. In this the record is 
defective. Ordinjinces of this kind are penal in their nature 
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and must be sued upon according to the proxHsions of the or- 
dinance and construed strictly. 

And now January nth, 1892, the judgment of the court 
below is reversed at the costs oi the defendent in error. 



Fellows vs. City of Scranton, 

Ih the Court of Common Pleas of Lackawanna County y No. S^^r 

Novemker Term^ i8gi. 

CASE STATED. 

The rastrietion in Article IIL, Section 13 of the Constltatioa does HOt applj 
to a municipal officer whose salary Is fixed by ordinance. <Baldwin Philadelphia, 
SO Pa. 170.) 

The general manicipai corporation act of 1874| as originally passed was how- 
«visr restrictive, Imt the law was not allowed to remain long in this condition. It 
was changed by the speclai Act of June Mh, 1874. 

The Act of May 28rd, 1889, (P. L. 277), is a comprehensive statute; apparently 
covering the whole question of the incorporation and government of cities of the 
ibird cthss. There is nothing in this act that prohibits the changing of the salary 
of the mayor after his election, or which compels the councils to do more than 
provide by ordinance a fixed annual salary for him. 

The restriction contained in clause 13 of section 3, article V., applies only to 
the offices that the councils are empowered to create. It does not apply to the 
principsi municipal office*— such as Mayor, Treasurer or Controller. 

J. A, Davis^ior plaintiff. 
/. H. Burns, for defendant. 

. The following facts are agreed upon as a case stated for 
the opinion of the court and to have the same force and effect 
as though found by a special verdict of a jury upon a trial in 
court:. 

First. — The City of Scranton is a city of the third class 
and accepted the Municipal Act of May 23d, 1874, upon the 
4th day of April 1877. The said act and the Act of May 
23d, 1889, entitled "An Act for the Incorporation and 
Government of Cities of Third Class," together with all acts 
or parts of acts in relation to third class cities, so far as applic- 
able to the facts herein agreed upon, are made a part of this 
case. 

Second.^— ]o\iti H. Fellows was elected Mayor of the City 
of Scranton on the i8th day of February, 1890, and catered 



212 LACKAWANNA JURIST, 

upon the duties of his office on the first Monday of Apri! fol- 
lowing. 

Third — At the time of the election of the said John H. 
Fello\ys the salary. attached to the office of Mayor of Scranton, 
as fixed by ordinance of January 19th, 1879, ^^i^ $1500.00 per 
annum ; which said ordinance or so much thereof as pertains 
to the salary of the Mayor of the Cit) of Scranton, is in words 
and figures as follows: 

**The compensation to be paid from the City Treasury to 
the officers hereinafter named shall be as follows, and the 
same shall be in lieu of all fees and compensation for 
service rendered." 

''To the Mayor fifteen hundred ($1500.00) dollars per 

annunri.'* 

# 

On the roth of March, 1890, an ordinance having pa<ised 

both branches of councils was approved by the Mayor fixing 

the salary of the Mayor of the City of Scranton at the sum of 

$2500.00 per annum ; which said ordinance is in words* and 
figures as follows : 

"That from and after the first Monday of April, 1890, the 
salary to be paid to the Mayor of the City of Scranton shall 
be twenty-five hundred dollars per annum, to be paid monthly, 
and be it further ordained that the Mayor shall have fixed 
office hours beginning at 10 a. m., to 12 m., and from 2 p.. m., 
until 4 p. m." ' 

Which said ordinance was introduced in the Select Coun- 
cil on the 5th of December, 1889, passed third reading in said 
branch on the i6th of January, 1890; was introduced in Com- 
mon Council and amended by adding **and that the Mayor 
shall have fixed office hours beginning at 10 a. m., to 12 m., 
and from 2 p. m., until 4 p. m."; and as amended passed third 
reading on February 12th, 1890, and was passed by the Select 
Council thus amended on March 6th, 1890. 

Fourth. — The plaintiff, John H. Fellows, Mayor of Scran- 
ton, has not received payment of his salary for the month of 
August, 1891. He claifns for said month's salary the sum of 
$208.33 under the ordinance of March lothj 1890. The 
defendant, the City of Scranton, claims that she is only indebt- 
ed to him for said month's salary the sum of $125.00 under 

ordinance of January 19th, 1879, which sum she is and has 
been ready and willing to pay. 
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Fifth, — If the court be of opinion that under the law and 
the facts of this case the plaintiff is entitled to be paid under 
the ordinance of March loth, 1890, at the rate of $2500.00 per 
annum, then judgment to be entered for plaintiff for the sum 
of $83.33, otherwise judgment to be entered for defendant; 
costs to follow judgment and either party to be entitled to ap- 
peal to the Supreme Court. 

plaintiff's brief. 
Fellows 

City of Scranton, 

The facts are fully stated in the case stated, and need no 
recapitulation. 

In brief the ordinance increasing the Mayor's salary, had 
passed both branches of councils, so far as this case is con- 
cern ecf before the election. It however was not approved by 
the Mayor until afterwards, but before the plaintiff, John H. 
Fellows took the office. 

The single question is whether he shall be paid for his 
services in accordance with the Ordinance of loth March, 1890, 
or by Ordinance of 1879. 

There can be no doubt of the intention of councils, by 
the express words of ordinance it was to take effect "From 
and after the first Monday of April, 1890."- The only question 
is as to the power of councils to piass this ordinance, after the 
election of the present incumbent. 

The right of councils to increase or decrease the salary of 
one of the elective officers is undoubted unless prohibited by 
express statutory authority. The constitutional prohibition 
does not apply, it only applies to those offices, or ofHcers, 
whose salary or compensation is fixed by the legislature, 
those officers whose salary is fixed by law. An ordinance is 
not a law, within the meaning of the constitutional prohibi- 
tion. 
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Baldwin vs. City, 99 Pa. St., 170. 

Let us now look at the statutes applicable to the Mayor's 
salary. 

By Act of 1874, P. L. 1874, page 247, it was provided 
''the salary or compensation of the office of Mayor shall be 
fixed by councils every two years before the election of 
the Mayor." By the same act the term of the Mayor was 
fixed at two years. 

Under this act there can be no question of the intent of 
the legislature to limit the power of councils in this^ regard. 
Twelve days afterwards however, the legislature enacted an 
act, "That the councils of each city in the Commonwealth 
are empowered from and after the passage of this act, from 
time to time to fix by ordinance the salary to be paid out of the 
City Treasury to the Mayor of such city : Provided that 
nothing herein contained shall authorize a change, etc., of 
Mayor's now in office and those elected prior to the passage of 
this act." 

The second section required all fees to be paid unto the 
City Treasurer. 

It is not necessary to discuss the effect of this latter act, 
whether it is valid as an amendment or not. 

We next have the Act of 1889. Article VII, Section 3, 
last clause, page 299, P. L. 1889. 

The Mayor shall receive a fixed annual salary to be 
provided by ordinance. 

This is a decided change from Act of 1 0/4. If it had 
been intended that the salary should not be increased or di- 
minished it would have been easy to so enact it, and enact it 
where it previously, «*. r., in Act of 1874, ^^^ been placed. Its 
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omi<?sion proves conclusively that the intent of the Legislsu 
ture was to allow changes in the Mayor's salary, to be made 
at any annual period within his term, before or after his 
election. 

The foregoing is all the express legislation on the subject 
of the Mayor and his salary. 

We have however, Article V, Section 3, Clause 1 3, Act of 
1889. P- L. 1889. Page 289. 

To create any office which they may deem necessary for 
the good government and interests of the City and to regulate 
and prescribe the powers, duties and compensation of all such 
officers in accordance with this act ; but no ordinance shall be 
passed increasing or diminishing the salary or compensation 
of any officer after his election or appointment. 

It is under this section we understand that the City 
Solicitor claims want of authority in the City Councils to pass 
the ordinance of March, 1890. 

That the prohibition only appliiss to the officers mention- 
ed in the clause is quite evident. 

First: — Section 3, of Article V, is strikingly constructed. 
It is divided into forty-seven clauses^ each clause refering to 
a distinct subject. It evidently was the intention of the legis- 
lature to so frame this section, that no quibble should ever be 
raised as to its meanings. 

This is shown by comparison of the 19 and 20 clauses 
where the two meanings of the word police, are put in dif- 
ferent sections. 

By reading the thirteenth section separately we give it its 
full meaning and confine it to the su\>jects intended. 

By this section we have subordinate officers elected and 
appointed. Such as 

Chief of Fire Department. 
Building Inspector. 
Inspectors of Weights and Measures. 
Board of Health. 
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Commissioners ot Water. 

City Clerks and Clerks of Councils 

These officers are by the terms of the act both appointive 
and elective. Building Inspectors are appointed by the 
Mayor on advice and consent of Select Councils, Article VII, 
Section 6. 

Board of Health, the same. Article IX, Section 3. 

Commissioners of Water and Lighting, are elected by the 
Councils in joint convention. Article XII, Section 3. 

Clerk of Councils and City Clerk, Appointed by Councils, 
Article VII, Section 6. ^ 

All. the last enumerated officers and offices are those that 
it is permissive in Council to create. They are distinguish- 
able from those the Councils are bound to fill, as, 

City Solicitor. Article X, Section i. 
City Engineer, Article V, Section 3. 
Board of Appeal, Article XV, Section 5. 

Bearing in mind the general construction of the whole 
section, its division into clauses, and the further fact that sub- 
ordinate officers are both elected and appointed, we have to 
make no change in the act, but only to read it as it is written, 
to see that it does not apply to the Mayor but to the sub- 
ordinate officers. 

We are strengthened in this opionion by another consid- 
eration ; a proviso is only read in connection with the section 
when it stands. < Lehigh vs. Meger, 102 Pa. St.. 479. This is 
a cardinal principle of the construction : 

The word but may as well introduce a qualification as the 
word provided. With thi^ view how reads (his clause. It 
makes the clause intelligable, complete in itself, gives every 
word its proper meaning, and distorts nothing. Any another 
construction is unreasonable, forced and difficult. 

We assert that the restrictive part of clause 13, applys 
only to the officers therein mentioned, of whom the Mayor 
is not one. It does not. limit the power of the councils to 
change his salary. 
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Archbald, p. J. The plaintiflf was elected Mayor of the 
defendent city at the municipal election in February 1890. 
At the time of his election there was pending in councils an 
ordinance increasing the annual salary of the Mayor of said 
city from fifteen to twenty-five hundred dollars, which ordin- 
ance was subsequently, March 10, 1890, passed and approved. 
By its terms it was to take effects on the first Monday of April 
following, at which time the plaintiff was to go, and did go, 
into office. The plaintiff claims payment of his salary under 
this ordinance; but the contention on the part of the city is 
that councils had no right to increase or dimuiish the salary 
of the office so as to effect the present incumbent after his 
election. 

This is the issue between the parties, but we experience 
no difficulty in disposing of it. Admittedly there is no pro- 
hibition in the constitution against this increase, it being held 
that the restriction in ArtJcal III, section 13, of that instru- 
ment does not apply to a municipal officer whose salary is fix- 
ed by ordinance. (Baldwin vs. Phila. 99 Pa. 170.) Neither 
do we discover anything to prohibit it in the statutes. The 
genera] municipal corporation act of 1874, as it was originally 
passed was indeed restrictive, the 29th section providing that 
"The salary or compensation of the office of Mayor shall be 
fixed by 'councils every two years before the election of a 
Mayor." But the law was not allowed to remain long in 
this condition. The general statute was approved May 23d, 
1874, and on June 8th following a special act was passed which 
provided that, **The councils of qach city in this common- 
wealth are empowered from and after the passage of this act, 
from time to time, to fix by ordinance the salary to be paid 
out of the city treasury to the Mayor of such city." So the 
law stood until the recent act of -May 23d, 1889 relating to 
cities of the third class. (P. L. 277.) This is a comprehensive 
statute apparently covering the whole question of the incor- 
poration and government of such cities. We therein find 
among the general powers conferred upon the legislative 
branch of the municipal government. (Art. IV, SeC. 5,) that 
"The councils shall prescribe by ordinance the number, duties 
and compensation of the officers and employes of the city " 
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We also find the following^ specific provi-iions with regard to 
the compensation of the Mayor. (Art. VII, Sec. 3, at the 
close of the section,) "The Mayor shall receive a fixed an- 
nual salary to be provided by ordinance."! The same pro- 
vision is found with regard to the salary of the other general 
officers, such as the Treasurer, (Art. VIII, Sec. i,) he Con- 
troller, (Art. IX, Sec. 7,) and the Solicitor, (Art. X, Sec. 5.) 
There is nothing in this, which prohibits the changing of the 
salary of the Mayor or either of these officers after his election, 
or which compels the councils to do more than to provide by 
ordinance a fixed annual salary for each of them. If this was 
all there was in the statute, it is conceded that the plaintiff 
would be entitled to the salary which he claims. But it is 
contended that a restriction is to be found in Clause 13, of 
Section 3, Article V. cf the statute in question. This article 
covers the general corporate powers of cities of the third 
class, and the section of it referred to enumerates and pre- 
scribes the various purposes for which ordinances may be en- 
acted by Councils. Among these, by clause thirteen, the 
power is given : "To create any office which they may deem 
ne<iessary for the good government and interests of the city, 
and to regulate and prescribe the powers, duties and compen- 
sation of all- such officers in accordance with this act ; but no 
ordinance shall be passed increasing or diminishing the salary 
or compensation of any officer after his election or appoint- 
ment." It is seriously airgued, on the part of the city, that 
the last part of this clause applies to every municipal officer 
whose salary or Compensation is, by the statutes, to be fixed 
by ordinance. To this we cannot agree ; it is merely a limita- 
tion or proviso upon the first part. This is the plain con- 
struction to be put upon it. There would be no question of 
this, had it been introduced by the word "provided," but the 
word **but," which is used, has here practically the same 
«ense. The one part of the clause is put by this connective 
in antithesis to the other. The whole clause is to be read to- 
gether. By it the Councils are given the power to create any 
office they may deem necessary for the good governmen-t and 
intf^rests of the city, they are to regulate and prescribe the 
powets, duties and compensation of such offices "but" no 
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ordinance shall be passed increasing or deminishing the salary 
or compensation of any such officer after his election or ap- 
pointment. This is the meaning of the clause, and insertion 
of the Wf>rk "such" makes it plain. The omission of this word 
in the statute itself is of no special significance. The clause 
is single in the purpose and effect. To extend the latter 
part of it, so as to embrace and apply to every municipal of- 
ficer named in the act, would be to carry one part of the 
clause outside of this purpose, and thus enlarge it beyond its 
natural .and legit iniate scope. Such a construction would be 
unusual and forced. 

It may be that this puts the subordinate officers and 
agents of these cities upon a higher plane as to the tampering 
with their salaries or compensation^ than that which is given 
by the statute to the principal municipal officers such as the 
Mayor, Treasurer, Controller, etc. But it may have been con- 
sidered advisable and necessary by the legislature in giving 
councils the power to create these officers, to protect those 
who might be chosen to fill them, to a g eater degree than 
those who held office under the general provisions of the 
statute. Otherwise with absolute power over the office and 
the compensation of the incumbent they might be able to 
exercise a constraining influence, which would not be con- 
ducive to the b<;si interest of the city. But this is merely sug- 
gestive, we are not compelled to explain the difference in the 
treatment of the one set of officers from the other, nor are we 
.responsible for the wisdom or unwisdom of this. Much less 
are we to be led by any argument of expediency, or the sup- 
posed policy of the law, into the attempt to wrest the statute 
into such shape as we might think it ought to assume. The 
courts do not make the laws: they simply construe them, and 
according to our reading of the clause in question, the part of 
it on which the city relies is limited in its construction, and 
does not apply to the case of the plaintiff. There is abund- 
ant for it to apply to in the officers spoken of in the clause it- 
self, and to them according to every rule of construction it 
must be confined. The fact that elective and appointive of- 
ficers are both spoken of. presents no difficulty. In creating 
an office, the councils could of course prescribe how it was to 
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be filled, and some they might make elective and some ap- 
pointive. The restriction with regard to the compensation of 
these officers is therefore out of abundant caution made in 
terms to apply to both. 

According to the stipulations of the case stated we enter 
judgment in favor of the plaintiff for the sum of $83.33. 



Howell vs. Withers. 

In Court of Common Pleas of Lackawanna County^ No. joy^ 

April Term^ i8go 

RULE TO SET OFF JUDGMENT. 

Wbers a person has made the cost 00 a JodgmaQt his by payment, or where 
ihey belong to him primarily, they caa be legally set off against a judgment 
against such party ; but not otherwise. 

R, H, Patterson^ for rule. 
H. L. Taylor y contra. 

Archbald, p. J. The plaintiff Howell obtained judg- 
ment 2^ainst the defendent Withers, Oct. 8, 1891, by award 
of arbitrators in an action of slander, for one dollar and costs, 
the latter amounting to $33.45^ On the other hand the defen- 
dant Withers is the owner of a judgment by confession origin- 
ally entered by the Rendham Paper Company against 
Howell, March 24, 1890, for $15, with $7.95 costs. This rule 
asked to have the one judgment set off against the other. 

So fir as the judgment debt in each case is concerned 
there can be no question of the right of the defendent to have 
the rule, made absolute. But according to the contention at 
the argument and as is apparent from the record this is not the 
whole purpose of the rule. The defendant seeks to have the 
cost as well as the debt in the one case used to cancel debt 
and costs in the other. The right to this is not so clear. 

Costs are the customary incident of a judgment, and 
the party against whom they recovered in equally as bound 
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to pay them, as the judgment debt itself. In this light they 
would seem to be available for the purposes of set off along 
with the judgment with which they are joined, and they have 
been so used in several cases without question. (Wadlinger 
on costs, p. p. 75, 76. Hurd vs. Fogg, 22 N. H. 98.) But the 
effect of this in any case upon such parts of the costs as 
cover the fees of officers and witnesses does not — if we except 
a passing remark in Thomas vs. Burnett, (2 Luz. Leg. Reg. 
155) — appear to have been any where considered, or passed 
upon. 

It is said by the court in Ranck vs. Hill, 3 Pa. 423. 
"The officer's fees are part of the plaintiff's cost which he is 
supposed to have paid to them, and which he collects osten- 
sibly for himself but actually for them by his execution. * 

* * * * They are seldom, perhaps never, 
paid by the plaintiff in the first instance; but they are sub- 
sequently paid by the sheriff directly into their hands. 
Though the legal title to them is in the plaintiff, it is only as 
a trustee ; and officers may consequently sue out an execution 
for them in his name." In Altman vs. Klingensmith, 6 Watts 
445, it is said by Huston, J. '*In England from whence we 
took much of our law, the plaintiff or his attorney pays the 
costs on each as the issue proceeds ; hence when the plaintiff 
recovers, the costs are called his costs, and are his. * 

* * • * The officers of the Court have no claim to 
them or interest in them. But in this State in most of the 
counties, they are not paid during tlie progress of the cause. 
The costs when collected by the sheriff are by him paid, not 
to the plaintiff, but to the several officers entitled. By our 
practice an execution may issue 'for costs after the debt is 
paid ; but it must issue in the name of the plaintiff though 
really for the use of the officers." In Ellsbre vs. Ellsbre, 28 
Pa. 172, the plaintiff obtained an award of arbitrators against 
the defendant. Before the award had ripened into a judgment 
by the expiration of 20 days allowed for an appeal, the plain- 
tiff gave the defendant a receipt in full of debt, interest and 
costs, but it was held that this receipt did not prevent the 
collection of the officers fees from the defendant by execution 
issued after the 20 days had expired. *'The plaintiff had no 
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right,** says Knox, J., "to receive the officers fees from the 
defendant, and the legal effect of the receipt was h'mited to 
the debt, interest and such costs as belong to the plaintiff. 
This left the award unsatisfied in part, and when no appeal 
was taken within the time allowed by law, the judgment be- 
came absolute that the defendant should pay to the officers 
their fees.** 

These decisions establish that the liability to the officers 
of the law for the costs accompanying a judgment is direct 
from the party against whom the judgment is recovered to 
such officers, and the opposite party has no right to interfere 
therewith, having only a nominal interest in such costs, unless 
he has himself paid them. The application of this to such a 
case as the present js apparent. A party has no right to pay 
his own debt with that which is another's and he cannot there-* 
fore use the costs which belong to the officers of the law for 
services rendered in one case, to meet the obligation which 
stands in judgment against him in another. It is only where 
the costs to be set off belong in the first instance to the party, 
or where he has made them his own by payment that they 
can be drawn on either side into an order of setoff. To hold 
otherwise might have the effect of compelling the officers to 
lose their fees in both cases. 

An inspection of the record in the present case shows 
that all the costs upon the judgment held by Withers ag^ainsc 
Howell, have been paid to the prothonotary and the sheriff to 
whom they were due, and therefore now belong t6 Withers as 
his own proper costs. They amount to $7.95 as already stated, 
and may be used as a set off to the judgment of Howell. But 
the costs on the judgment of Howell against Withers stand 
somewhat differently, the plaintiff having paid some, the defen 
dant some, and some being still unpaid. These range them- 
selves as follows: [a) paid by the plaintiff Howell; prothono- 
tary's fees $2.73 ; sheriff's fees oh capias $2.25 ; arbitrators* 
fees $15 ; {b) paid by the defendant Withers; attorney fees 
$3; first and second arbitration rules, $1.35; (c) still 
unpaid; sheriff's on first rule, $1.37; prothonotary *s fees, 
25cts; plalritiff's bill for witnesses, $748. Of the^, those 
which have been paid by the plaintiff belong to him, as w/e 
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have seen, and he is also entitled to the bill of costs for his 
witnesses. (Thomas vs. Burnett, 2 Luz. Leg. Reg. 155.) 
These amount altogether to $27.48, and are subject to the 
present apph'cation tor a setoff. The unpaid sheriff's and 
prothonotary's fees, however, are not. 

The case then stands in this wise ; there is due from 
Withers to Howell on the judgment in No. 67, Apl. T., 1891 ; 
Debt. $1 ; Interest, i8cts; Costs, $27.48. Total, $28.66; on 
the other hand there is due from Howell to Withers on the 
judgment in No. 707, April T., 1890: Debt, $15; Interest 
$1.61 ; Costs $7.95. Total $2456. Setting one against the 
other there is due from Withers to Howell the sum of but 
$4.lp. To this is to be added the costs still unpaid upon the 
Howell judgment $1.62, making $5.72 for Withers still to pay. 
It follows that upon receipting satisfaction of his own judg- 
ment, and paying into Court this latter sum. Withers is entitl- 
ed to have the judgment, against him satisfied. 

The rule is made absolute. Let a formal order be drawn 
by connsel in conformity with this opinion. 



The City of Scranton vs. W. H. VJhyte. 

In Court of Common Pleas of Lackawanna County^ No. ^87^ 

April Term, i8gi, 

RULE FOR JUDGMENT FOR WANT OF A SUFFICIENT AFFIDAVIT 

OF PEFENCE. 

Article XV, of the Act of Assembly approved May 23, 1889. entitled "An 
Act providing for the Incorporation and Government of Cities of the Third class," 
is unconstitutional. 

/. H. Burns and F, L. Hitchcock^ for plaintiff. 

H, M, Edwards, for defendant. 

GUNSTER, J. This is a scire facias upon a municipal lien 
or claim for paving Adams avenue in front of the defendant s 
premises in the City of Scranton. It is alleged in the affida- 
vit of defense that the pavement in question was laid in Sep- 
tember, October and November, 1889; that it was laid by 
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authority and in pursuance of an ordinance of the councils of 
said city, approved September 7. 1889; that said ordinance 
was passed and approved in accordance with the provisions of 
the Act of Assembly, entitled, **An Act providing for the in- 
corporation and goverment of cities of the third class," ap>- 
proved May 23. 1889, and that said Act of Assembly, especi- 
ally Article XV thereof, is a local 'and special law, and is 
therefore unconstitutional, and the ordinance and all pro- 
ceedings had thereunder are void and of no effect. It is clear 
and was admitted by counsel for both parties that the suf- 
ficiency of the affidavit of defense depends upon the validity 
of this provisions of the Act of 1889, which make claims of 
the kind in question liens, and which authorize proceedings 
by sire facias thereon. Can these provisions be sustained ? 

The Act of May 23, 1889, is applicable only to cities of 
the third class and to no others. Its title and its text make 
that too plain for argument. The constitution of 1874, 
Article III, Section 7, provides, among other things, that 
** The General Assembly shall not pass any local or special 
law authorizing the creation, extension, or impairing of liens; 
regulating the affairs of counties, cities, townships, wards, 
boroughs or school districts ; ♦ ♦ * regulating the prac- 
tice or jurisdiction of, or changing the rules of evidence in 
any judicial proceeding or inquiry before Courts, aldermen, 
ju5tices-of-the-peace. sheriffs, commissioners, arbitrators, au- 
ditors, masters in chancery or other tribunals, or providing or 
changing methods for the collection of debts, or the enforc- 
ing of judgements, or prescribing the effect of judicial sales 
of real estate. In the face of these prohibitions the Twenty- 
first Section of Article XV, of the Act of 1889, provides that 

all special taxes levied on assessments made for grading, or 
Macadamizing, or paving any public street, lane or alley, or 
part thereof, etc., ** shall be and remain first lien on the re- 
spective pieces of land fronting on the streets in which the 
improvement is made, or on the land assessed for such im 
provement or benefits, as the case may be, from the com- 
mencement of the improvement for which the assessments 
were made, until six months after the completion of the 
work, and no longer, uYiless a specification of lien be filed 
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in the Prothonotary's ofBce of the county in which the city is 
located, in the city lien docket within, said period. ♦ * * 
Such specification of lien shall be deemed sufficient if it des- 
gnates the date and amount of assessment, the land assessed, 
and the name of the owner or reputed owner, and shall have 
the effect of extending such lien for a period of ten years 
from the date of entry, and shall be amendable at or before 
trial in such manner as will meet the facts and merits of the 
case, and said lien shall have priority to and shall be fully 
paid and satisfied before any other lien ot incumbrance of 
whatsoever kind or nature with which the land assessed may 
become charged,' and shall not be divested by any judi- 
cial sale except b,^ to such portion of the proceeds of the 
sale as may actually be applied for the payment of such lien.'*- 

The twenty-second section of Article XV is as follows: 
''Recovery may be had on claims for city taxes. * * * 
paving any public street, lane, alley, or part thereof * * 

* and all other matters that may be subject of claim, regis- 
tered in pursuance of this act, and the laws and ordinances of 
any of said cities in the Court of Common Fleas of the proper 
county, or before, any magistrate having jurisdiction of the 
amount, by action at law to recover a general judgment 
against the owner or owners of tlje property upon which the 
assessments were made, or proceedings thereon may be had 
by scire facias similar to the proceedings iit the case of Mcchr 
anics claims; and claims so registered shall be prime facie 
evidence of the amount thereof, and of the same being due 
and owing, and all matters- therein set forth, and judgment 
shall be entered by default thereon, unless the defendant or 
defendants shall file his, her or their affidavit of defense as re- 
quired in cases where the plaintiff has filed his copy of the 
cause of action in such Court, and the judgment and process 
thereon shall be with like effect as in other cases. 

Provided, That reference being made to number and 
term to which, and the docket and page in which, such claim 
or claims are rej^istered, in \\\it pracipie instituting the suit, it 
shall not be neces>ary to file a :opy of the same. 

^^ And further provided. That where any real estate subject 
to such licii shall have been conveyed and deed recorded after 
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the registry of such tax, the then owner shall be included in 
the process, and if any owner shall be omitted, such party 
may be brought in by a rule of the Court, or alias scire facias 
on him, er, or them, to show .cause why he, she or they 
should not be made a party to such a suit, on proof of service 
thereof judgment may be entered against such party in default 
of apperance or affidavit of defense as if originally a party to 
the suit." 

The twenty-third section is as follows : ''A sale of any 
property under a writ of levari facias issued upon a judg- 
ment obtained upon any lien filed in pursuance of this Act, 
whether the real owner be named or not, shall be deemed a 
proceeding in rem, and shall vest a good title in the purchaser 
to the property thus purchased," &c. 

There can be no quescion but that the provisions of sec- 
tion twenty-one quoted, were intended to, and do not only 
authorize the creation and extension of municipal liens in 
cities of the third class, but also the impairing of other liens 
in such cities by giving municipal liens priority over them ; 
that the provisions of section twenty-two regulate the practice 
and change the rules of evidence in Courts having jurisdiction 
over cities of the third class and that section twenty-three 
prescribes the effect of judicial sales on writs issued on judg- 
ments obtained upon municipal liens in cities of the third 
ckiss. 

. Counsel for plaintiff seeks to escape from the conclusion 
that they are local and special by contending that our Courts 
have already sustained the classification of the cities of the 
Commonwealth, and legislation for each class when applicable 
to all the cities of a particular class. It is true, and I had 
occasion to say in Hand vs. Mayor Fellows, that notwith- 
standing the prohibition in our fundamental law against local 
laws regulating the affairs of cities, a reasonable classification 
of ihe cities of the Commonwealth and appropriate legislation 
for all cities of each class was sustained in Wheeler vs. Phila 
delphia, "^J Pa. 338, and many subsequent cases. But such 
legislation has been and can be sustained only on the ground 
of necessity, and has been restricted to the exercise of the cor- 
porate powers possessed by the cities of the particular class to 
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which the legislation relates, and to the nttmher, character, 
powers and duties of the officers employed in the manage- 
ment of municipal affairs. Ruan Street, 132 Pa. 257, 
Weiman vs. Railway Company, 118 Pa. 192; Wyoming 
street, Pittsburg, 137 Pa. 494; Pittsburg petition, 138 Pa. 
^401. Counsel for plaintiff contends that the question before 
me was practically decided in Reading vs. Savage, 124 Pa. 
328. A careful examination of the case as reported in the 
light of other cases bearing on the question leads me to a^ 
different conclusion. When Reading vs. Savage was first 
argued (120 Pa. 198) the constitutional objections to the valid- 
ity of the lien and the procedure under the Act of 1874 
were raised as they are in the present case, and the Court 
below struck off the lien and quashed the writ of scire facias 
This disposition of the c-ise was affirmed by the Supreme 
Court. Upon a re-argument of the case (124 Pa. 3?8) the only 
part of the Act of 1874 which was attacked was section 57, 
and the report of the case fails ta reveal the remotest reference 
to those provisions of said Act which relate to liens for local 
improvements or to the proceedure for enforcing them. In- 
deed Mr. Justice Green, in rendering the opinion, says: "In 
the present case the question for decision is upon the effect of 
the S7th section of the Act of May 23, 1874, P. L. 230. While 
tLw effect of the judgment in the second decision was undoubt- 
edly to sustain the lien and procedure, counsel, Court and re- 
pprtcr, all studiously refrain from mentioning it. In Ayar*s 
Appeal, 122 Pa. 266, while commenting upon the Act of 1887 
which contains provisions very similar td those of the Act of 

1889 now before me, Mr. Justice Sterrett says: ''Reference 
might also be made to several special piovisions of the Act of 
1887, such as those relating to * * * * taxation and 
municipal claims, creation and continuance of tax liens and 
sales of' real estate therefore, &c. But it is unnecessary. In 
greater or less degree they all offend against provisions pro- 
hibiting special legislation.^* In Pittsburg's petition, 138 Pa. 
401, Mr. Justice Williams, indicating what were some of the 
objectionable features of the Act of June 14. 1887, P. L. 386, 
says: "Section twenty-two establishes a system of practice in 
the Court!! relating to Municipal liens in cities of the second 
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class. The practice may be changed in regard to particular 
subjects by general laws. Municipal liens is such a subject ; 
but not municipal liens in one city or class of cities. There 
cannot be a. different systei^ of practice in the Courts for the 
collection of "municipal liens for every class of municipal cor- 
porations in the Commonwealth. Classification will not.jus- 
tify that "the question now before me seems to have been de- 
cided in Philadelphia vs. Pepper, 6 Central Repotter, 41.9." 
It appears that in 1883, P. L. 161, the Assembly passed an 
act entitled a supplement to an act, entitled "An act relating^ 
to executions and for other purposes, approved the sixteenth 
day of April, A D. 1840, to give writs of scire facias for the 
collection of municipal claims in cities of the first-class the 
effect of writs to rievive the lien of said claims." The Court 
below held the act to be unconstitutional, and struck off the 
judgment of revival of a municipal lien. Mr. Justice Gordon 
in rendering the opinion says; " We agree with the Court 
below th'it this act is unconstitutional without dwelling on 
the various points at which, as the learned Judge shows, this 
act directly conflicts with the constitution, we content our- 
selves with pointing out one of thenfi, Article III, Section 7, 
Clause I :** " * * * The Assembly shall not pass any Ibcal 
or special law authorizing the creation, extension or imparing 
of liens." That the act above set forth is local we need not 
spend time in proving, for this will no doubt be admitted. 
So that it is designed to extend the liens of municipal claims 
that otherwise would have expired by force, of previous statu- 
ary provisions is not a matter of question, as that is the 
special and sole intention cf the act — the very purpose for 
which it was passed. It thus appearing that the statutory 
me.isure is in the particular stated in direct conflict with the 
supreme law of the Commonwealth, nothintj more need be 
said in justification of the Court below.** It seems to me 
that if a law authorizing the extension of municipal liens in 
cities of the first class only be a local law, then a law which 
authorizes the creation or extension of municipal liens in 
cities ot the the third class only, is also a local law. 
The rule is discharged. 
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Com. Ex. Rel. Margaret Griffithsk«/j. Benjamin 

Griffith's, et al. 

In Court of Common Pleas of Lackawanna County^ No, 2jj, 

November Term, 1888, 

RULE FOR NEW TRIAL AND RULE FOR JUDGMENT "NON OB- 
STANTE VEREDICTO." 

An issue should be so clear upop the pleadings themaelTes to forbid any 
doubt. 

A clear distinction must be drawn between a rect^^icance oonditioned for 
appearance i» a certain court and one conditioned for the payment of a snm or 
sums of money. 

The declaration must follow the writ. 

Plea of n\d tiel record^ and judgment mm obtianU veredieto. 

W. H, Stanton, for plff. 
W, W. Watson, for deft. 

Seeley, p. J. I do not see how a verdict for the plain- 
tiff can be sustained with the record in this case as it stands. 
To discuss all the questions presented by the record, and at- 
tempt to unravel the snarl presented by it would require 
the writing a volume. 

The defendants* counsel, presented at the trial, two 
propositions and pressed them earnestly, both of which were 
entirely misapprehended by the Court. 

1. The pits, oi nul tie/ record, I understood this plea 
to be based upon the varience between the recognizance 
taken in the Court of Quarter Sessions, and the order of 

maintenance which it was given to secure, and to call upon 
the court to hold that by reason of such' variance the recog- 
nizance was void. This was the matter chiefly discussed by 
counsel, and if the matter of variance hereafter presented in 
this opinion, was urged, I failed to so understand. 

2. The assertion that the action was not at issue on the 
amended pleadings. Strictly the only amendment was by 
adding the name of Benjamin Griffiths as defendant in the 
writ of scire facias, and I understood the objection of defend- 
ant's counsel to be that Benjamin Griffiths had never been 
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called upon to plead after having been made a party to the 
record by the amendment. 

Since the argument upon those rules, having the papers 
before me for more careful examination it appears. 

First. That the praecipe in the case was for a writ of 
scire facias sur recognizance in the Court of Quarter Session 
of the peace of Lackawanna County, No. S7> April session, 
1885. 

Second. The writ of scire facias as issued is baised upon 
and recites a recognizance of bail for stay of execution upon 
a judgment recovered in the Court of Common Pleas the 
number and term of which is not given, asserts the expira- 
tion of the legal stay of execution and default in compliance 
with the condition of the recognizance. 

This scire facias contained a sufficient presentation 
claim against the defendant, to which he might be required 
to plead without any further declaration or statement filed. 

Third, To the claim as presented in the writ, the defen- 
dant pleaded nultiel record. 

By this plea, a deary defined issue -was formed, the plain* 
tiff asserting and defend«int*s denying the existence of the 
particular recognizance set forth in the writ. 

Subsequently (as counsel for both plaintiff and defendant 
state) when the cause was called for trial, it was continued by 
the court in order to allow the plaintiff to comply with a rule 
of the court requiring the filing of a statement. 

Fourth. In pursuance of the rule of the court, 
the plaintiff more than two years after the scire facias 
was issued, and some months after plea had been entered, filed 
a statement declaring not upon the recognizance recited in 
the writ, but upon the one mentioned in the praecipe which 
as recognizance to secure compliance with an order or sentence 
of the Court of Quarter Session for support or maintenance 
in a proceeding for,desertion under the Act of 1867. 

The defendant neither pleaded nor was ruled to plead to 
this new cause of action. 

Under these circumstances as now understood the defen 
dant*s assertion that th^ action was not at issue on the amended 
pleadings, acquires a very, different signification. 
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The plaintiff having pressed the defendant's to trial 
against their protest that no issue had been formed upon the. 
avenrents in their statements, what was the issue before the 
court. Omitting from consideration the well established rule 
that the declarat ion must follow the writ, and conceding for the 
moment that this statement possessed any validity. We have 
two inconsistent, causes of action, one recited in the writ of 
scire facias which except as the rule of court may otherwise 
provide, is good v ithout a declaration, and the other recited 
in the statement, -''.nd issue taken upon the former cause of. 
action before the latter was presented. Can it be that by the 
filing of this statement the plea Bled to the former and total- 
ly different cause of action is by virtue of any rule of prac- 
tice or pleading carried forward and made to apply to the new 
one. 

Whether any such recognizance exists as that presented 
by the scire facias does not appear. Could a verdict in this 
action be pleaded . in bar of another action on such recog- 
nizance? Could it be pleaded in bar of another action up- 
on the recognizance recited in the statement ? The issue 
should be sufficiently clean, upon the pleadings themselves to 
forbid any such doubt. 

If we should direct judgment non obstante veredi'-to, upon 
the plea of uultiel record to which recognizance would it apply? 

It is enough that this confusion exists, and I think con- 
sidering the misapprehension of' the court at the time of ihe 
trial that the proper course is to strike off the verdict, anc 
grant anew trial. This will give the plaintiff an opportunity, 
to have the record amended, if it be possible by amendment 
to remove the very many difficulties which it presents or to 
discontinue and proceed de novo, so that ultimately an intel- 
ligible issue can be reached. 

A word with reference to the proposition that action 
could not be maintained in the Common Plea upon, the recog- 
nizance taken in the Court of Quarter Session until forfeiture 
had been declared by that court. 

If this were true it would give rise to some curious ques- 
tions. Suppose the Commonwealth to allege default in pay- 
ment of money secured by the recognizance, and that default 
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to be denied. Upon hearing upon this issue the Court of 
Quarter Sessions adjudges in favoring the Commonwealth and 
the recognizance is declared forfeited. In a proceeding upon 
the forfeited recognizance in the Common Picas, to recover 
the amount of the payments in defaultjet it be a single pay- 
ment, the defendant's deny the default again, asserting that 
prior to the adjudication in the Court of Quarter Session they 
had paid in full compliance with the condition of the recog- 
nizance. Is the decree of forfeiture by the Court of Quarter 
Session conclusive against them, or may they insist upon hav- 
ing the same issue presented to a jury? 

A clear distinction must be drawn between a recognizance 
conditioned for appearance in a certain court, and one con- 
ditioned for the payment, of a sum or sums of money. In the 
former case the only possible evidence of breach of condition- 
must be found in the record of the court in which appearance 
was to be made, and it is. ruled that an adjudication of for- 
feiture by that court is a necessary precedent to an action 
upon the recognizance. In the other case the question was 
directly presented by the first assignment of error in Miller 
vs. Com., 127 Pa. 122, and the action* upon the recognizance 
without adjudication of forfeiture was sustained. The au- 
thority is binding upon us whether the reasons above suggest- 
ed are correct or not. In also Kiehl vs. Com. 18 W. N.C. 
505,4 Ceut. Rep. 695, and Com. vs. Hoch, i Woodward 332. 

Now February 13, 1892, the rule for judgment for defend- 
ant non obstante veredicto is discharged and the rule for a new 
trial was make absolute. 



i. 
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In Re : Application to Annex Land in the Borough of 
dunmore to the city of scranton. 

{In Court of Quarter Sessions of Lackawanna County^ No. 26g^ 

J. April Session^ i8gr. 

EXCEPTIONS TO REPORT OF VIEWERS. 

Article III of the Act of eSrd of Maj, A. D. 1888, entitled, **An ActprovM- 
iog for the locorporalion aod Gk>yernmeat of Cities of the Third ClaM" is obaox- 
ioas to Sections Z and 7 of Article III of the eonstitution. 

There is nothing in the title of the Act of 1889, to conrey thei idea that the 
legislature inteoded to provide for the Annexation of outlaying lands to cities of 
the;tbird cImss. It is **An Act pit>Tidiag tor the Incorporation and Goverment of 
Oifiies of the Third Clav*."* 

Alfred and William f. Hand^ for petitioners. 

M, E, McDonald^ P. P. Smithy Lemuel A merman, Willard 
& Warren, contra. 

GUNSTER, A. L. J. The petitioners Seek to have a por. 
tion of the Borough of Dunmore annexed to the City of Scran- 
ton under the Act of 23 May, 1889, entitled, "An Act providing 
for the Incorporation and Government of Cities of the Third 
Class." They are apposed by the Borough School District 
and some of the taxpayers of Dunmore. Objection was made 
to the appointment of viewers, but we over ruled this object- 
ion without prejudice to this same question being raised 
upon exception to report of viewers. The viewers having 
made their report exceptions were duly filed thereto. There 
exceptions are numerous and are aimed at the merits as well as 
at the legality of the proceedings with the merits of the con- 
troversy we have nothing to do. The fourth section of Article 
III, of the act in question is mandatory in its provisions. It 
provides that "upon the application by petition the said 
court shall appoint fivQ viewers, etc.," and that if they report 
that they find the statements and facts of said petition to be 
true, and recommend the annexation as prayed for, the said 
court shall thereupon make an order or decree to carry the 
same into effect, etc." It is contended, however that, these 
and other provisions of Article III of said act are obnoxious 
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to be denied. Upon hearing upon this issue the Court of 
Quarter Sessions adjudges in favoring the Commonwealth and 
the recognizance is declared forfeited. In a proceeding upon 
the forfeited recognizance in the Common Pleas, to recover 
the amount of the payments in default^Iet it be a single pay- 
ment, the defendant's deny the default again, asserting that 
prior to the adjudication in the Court of Quarter Session they 
had paid in full compliance with the condition of the recog- 
nizance. Is the decree of forfeiture by the Court of Quarter 
Session conclusive against them, or may they insist upon hav- 
ing the same issue presented to a jury? 

A clear distinction must be drawn between a recognizance 
conditioned for appearance in a certain court, and one con- 
ditioned for the payment, of a sum of sums of money. In the 
former case the only possible evidence of breach of condition- 
must be found in the record of the court in which appearance 
was to be made, and it is. ruled that an adjudication of for- 
feiture by that court is a necessary precedent to an action 
upon the recognizance. In the other case the question was 
directly presented by the first assignment of error in Miller 
vs. Com., 127 Pa. 122, and the action 'upon the recognizance 
without adjudication of forfeiture was sustained. The au- 
thority is binding upon us whether the reasons above suggest- 
ed are correct or not. In also Kiehl vs. Com. 18 W. N. C. 
505,4 Ceut. Rep. 695, and Com. vs. Hoch, i Woodward 332. 

Now February 13, 1892, the rule for judgment for defend- 
ant non obstante veredicto is discharged and the rule for a new 
trial was make absolute. 
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In Re : Application to Annex Land in the Borough of 
dunmore to the city of scranton. 

(/« Court of Quarter Sessions of Lackawanna County, No, 26g^ 

^ April Session^ i8gt, 

ExcErnoNS to report of viewers. 

Article HI of tbe Act of eSrd of Maj, A. D. 1889, entitled, **An ActprorM- 
iog for the looorporalion and Gh>vernnieat of Cities of the Third ClaM** is obnox- 
iooe to Sections 9 and 7 of Article III ot the eoostitution. 

There is nothing in the title of the Act of 18S9, to conrey the idea that the 
legislainre intended to provide for the juinezation of ondaying lands to cities of 
the;tbird dass. It is **An Act piovidiag f^r the Incorporation and GoTerment of 
aties of the Third Claa-.** 

Alfred and William f. Hand, for petitioners. 

M, E, McDonald^ P, P. Smith, Lemuel Amerman, Willard 
& Warren, contra. 

Gunster, a. L. J. The petitioners deek to have a por- 
tion of the Borough of Dunmore annexed to the City of Scran- 
ton under the Act of 23 May, 1889, entitled, "An Act providing 
for the Incorporation and Government of Cities of the Third 
Class." They are apposed by the Borough School District 
and some of the taxpayers of Dunmore. Objection was made 
to the appointment of viewers, but we over ruled this object- 
ion without prejudice to this same question being raised 
upon exception to report of viiewers. The viewers having 
made their report exceptions were duly filed thereto. There 
exceptions are numerous and are aimed at the merits as well as 
at the legality of the proceedings with the merits of the con- 
troversy we have nothing to do. The fourth section of Article 
III, of the act in question is mandatory in its provisions. It 
provides that "upon the application by petition the said 
court shall appoint fiv^ viewers, etc.," and that if they report 
that they find the statements and facts of said petition to be 
true, and recommend the annexation as prayed for, the said 
court shall thereupon make an order or decree to carry the 
same into effect, etc." It is contended, however that, these 
and other provisions of Article III of said act are obnoxious 
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to be denied. Upon hearing upon this issue the Court of 
Quarter Sessions adjudges in favoring the Commonwealth and 
the recognizance is declared forfeited. In a proceeding upon 
the forfeited recognizance in the Common Pleas, to recover 
the fimount of the payments in defaultjet it be a single pay- 
ment, the defendant's deny the default again, asserting that 
prior to the adjudication in the Court of Quarter Session they 
had paid in full compliance with the condition of the recog- 
nizance. Is the decree of forfeiture by the Court of Quarter 
Session conclusive against them, or may they insist upon hav- 
ing the same issue presented to a jury? 

A clear distinction must be drawn between a recognizance 
conditioned for appearance in a certain court, and one con- 
ditioned for the payment, of a sum or sums of money. In the 
former case the only possible evidence of breach of condition^ 
must be found in the record of the court in which appearance 
was to be made, and it is. ruled that an adjudication of for- 
feiture by that court is a necessary precedent to an action 
upon the recognizance. In the other case the question was 
directly presented by the first assignment of error in Miller 
vs. Com., 127 Pa. 122, and the action -upon the recognizance 
without adjudication of forfeiture was sustained. The au- 
thority is binding upon us whether the reasons above suggest- 
ed are correct or not. In also Kiehl vs. Com. 18 W. N. C. 
505, 4 Cent. Rep. 695, and Com. vs. Hoch, i Woodward 332. 

Now February 13, 1892, the rule for judgment for defend- 
ant non obstante veredicto is discharged and the rule for a new 
trial was make absolute. 
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In Re : Application to Annex Land in the Borough of 
dunmore to the city of scranton. 

(/« Cottrt of Quarter Sessions of Lackawanna County, No. 26p, 

- Afrit Session^ iSpf, 

EXCEPTIONS TO REPORT OF VIEWERS. 

Article III of the Act of eSrd of Maj, A. D. 1888, entitled, "An ActproTid- 
ing for the Incorporation and Government of Citiei of the Third Cla«** is obnoz- 
ioas to Sections Z and 7 of Article III ot the eoostitntion. 

There is nothing in the title of the Act of 1889, to conrejr the idea that the 
legislainre intended to provide for the Annexation of outlaying lands to cities of 
the;tbird ciass. It is **An Act pioviding tor the Incorporation and GoTerment of 
aties of the Third Clas>." 

Alfred and William f. Hand, for petitioners. 

M, E, McDonaldy P, P. Smith, Lemuel A merman, Willard 
& Warren, contra. 

GuNSTER, A. L. J. The petitioners seek to have a por- 
tion of the Borough of Dunmoreannexed to the City of Scran- 
ton under the Act of 23 May, 1889, entitled, "An Act providing 
for the Incorporation and Government of Cities of the Third 
Class." They are apposed by the Borough School District 
and some of the taxpayers of Dunmore. Objection was made 
to the appointment of viewers, but we over ruled this object- 
ion without prejudice to this same question being raised 
upon exception to report of viewers. The viewers having 
made their report exceptions were duly filed thereto. There 
exceptions are numerous and are aimed at the merits as well as 
at the legality of the proceedings with the merits of the con- 
troversy we have nothing to do. The fourth section of Article 
III, of the act in question is mandatory in its provisions. It 
provides that "upon the application by petition the said 
court shall appoint ^w^ viewers, etc.," and that if they report 
that they find the statements and facts of said petition to be 
true, and recommend the annexation as prayed for, the said 
court shall thereupon make an order or decree to carry the 
}>ame into effect, etc." It is contended, however that, these 
and other provisions of Article III of said act are obnoxious 
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to be denied. Upon hearing upon this issue the Court of 
Quarter Sessions adjudges in favoring the Commonwealth and 
the recognizance is declared forfeited. In a proceeding upon 
the forfeited recognizance in the Common Pleas, to recover 
the amount of the payments in defaultjet it be a single pay- 
ment, the defendant's deny the default again, asserting that 
prior to the adjudication in the Court of Quarter Session they 
had paid in full compliance with the condition of the recog- 
nizance. Is the decree of forfeiture by the Court of Quarter 
Session conclusive against them, or may they insist upon hav- 
ing the same issue presented to a jury? 

A clear distinction must be drawn between a recognizance 
conditioned for appearance in a certain court, and one con- 
ditioned for the payment, of a sum or sums of money. In the- 
former case the only possible evidence of breach of condition 
must be found in the record of the court in which appearance 
was to be made, and it is. ruled that an adjudication of for- 
feiture by that court is a, necessary precedent to an action 
upon the recognizance. In the other case the question was 
directly presented by the first assignment of error in Miller 
vs. Com., 127 Pa. 122, and the action 'upon the recognizance 
without adjudication of forfeiture was sustained. The au- 
thority is binding upon us whether the reasons above suggest- 
ed are correct or not. In also Kiehl vs. Com. 18 W. N. C. 
505,4 Ceut. Rep. 695, and Com. vs. Hoch, i Woodward 332. 

Now February 13, 1892, the rule for judgment for defend- 
ant non obstante veredicto is discharged and the rule for a new 
trial was make absolute. 



lackawanna jurist. 2s» 

In Re: Application to Annex Land in the Borough of 
dunmore to the city of scranton. 

(/« Court of Quarter Sessions of Lackawanna County, No. 26g^ 

^ April Session^ i8gt, 

EXCEPTIONS TO REPORT OF VIEWERS. 

Article III of tbe Act of eSrd of Maj, A. D. 1889, entitled, "An Act provid- 
ing for tbe Incorporation and Government of Citiee of the Third ClaM** is obnoz- 
ious to Sections 9 and 7 of Article III ot tbe eoostitntion. 

There is nothing in the title of the Act of 18S9, to conrey the idea that the 
legislature intended to provide for the juinezation of outlaying Unds to cities of 
the;third dass. It is **An Act pit>TidiBg for the Incorporation and GoTerment of 
Cities of the Third Claa-.*' 

Alfred and William f. Hand, for petitioners. 

M. E, McDonald, P. P. Smith, Lemuel Amerman, Willard 
& Warren, contra. 

GUNSTER, A. L. J. The petitioners seek to have a por- 
tion of the Borough of Dunmore annexed to the City of Scran- 
ton under the Act of 23 May, 1889, entitled, "An Act providing 
for the Incorporation and Government of Cities of the Third 
Class." They are apposed by the Borough School District 
and some of the taxpayers of Dunmore. Objection was made 
to the appointment of viewers, but we over ruled this object- 
ion without prejudice to this same question being raised 
upon exception to report of viiewers. The viewers having 
made their report exceptions were duly filed thereto. There 
exceptions are numerous and are aimed at the merits as well as 
at the legality of the proceedings with the merits of the con- 
troversy we have nothing to do. The fourth section of Article 
III, of the act in question is mandatory in its provisions. It 
provides that "upon the application by petition the said 
court shall appoint ^w^ viewers, etc.," and that if they report 
that they find the statements and facts of said petition to be 
true, and recommend the annexation as prayed for, the said 
court shall thereupon make an order or decree to carry the 
same into effect, etc." It is contended, however that, these 
and other provisions of Article III of said act are obnoxious 
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to be denied. Upon hearing upon this issue the Court of 
Quarter Sessions adjudges in favoring the Commonwealth and 
the recognizance is declared forfeited. In a proceeding upon 
the forfeited recognizance in the Common Pleas, to recover 
the amount of the payments in defaultjet it be a single pay- 
ment, the defendant's deny the default again, asserting that 
prior to the adjudication in the Court of Quarter Session they 
had paid in full compliance with the condition of the recog- 
nizance. Is the decree of forfeiture by the Court of Quarter 
Session conclusive against them, or may they insist upon hav- 
ing the same issue presented to a jury? 

A clear distinction must be drawn between a recognizance 
conditioned for appearance in a certain court, and one con- 
ditioned for the payment, of a sum or sums of money. In the- 
former case the only possible evidence of breach of condition - 
must be found in the record of the court in which appearance 
was to be made, and it is. ruled that an adjudication of for- 
feiture by that court is 2^ necessary precedent to an action 
upon the recognizance. In the other case the question was 
directly presented by the first assignment of error in Miller 
vs. Com., 127 Pa. 122,. and the action 'upon the recognizance 
without adjudication of forfeiture was sustained. The au- 
thority is binding upon us whether the reasons above suggest- 
ed are correct or not. In also Kiehl vs. Com. 18 W. N. C. 
505,4 Ceut. Rep. 695, and Com. vs. Hoch, i Woodward 332. 

Now February 13, 1892, the rule for judgment for defend- 
ant non obstante veredicto is discharged and the rule for a new 
trial was make absolute. 



lackawanna jurist. !883 

In Re: Application to Annex Land in the Borough of 

DUNMORE to the CITY OF SCRANTON. 

(In Court of Quarter Sessions of Lackawanna County ^ No. 26g^ 

^ April Session^ i8gi. 

EXCEPTIONS TO REPORT OF VIEWERS. 

Article HI of the Aet of BSrd of May, A. D. 1889, entitled, ''An ActproTid- 
inK for the lacorporatloD and Gk>vernraeat of Cities of the Third ClMe** Is obnox- 
ious to Sections Z end 7 of Article III ot the eonstitntion. 

There is nothing in the title of the Act of 1889, to convej the iioa that the 
legislature intended to proride for the Annexation of outlaying lands to cities of 
the;tbiird dasa. It is *'An Act pit>Tiding tor the Incorporation and Goyerment of 
Clues of the Third Clae-.** 

Alfred and William f, Hand^ for petitioners. 

M. E. McDonald^ P, P. Smithy Lemuel Amerman^ Willard 
& Warren, contra. 

GUNSTER, A. L. J. The petitioners seek to have a por- 
tion of the Borough of Dunmore annexed to the City of Scran- 
ton under the Act of 23 May, 1889, entitled, "An Act providing 
for the Incorporation and Government of Cities of the Third 
Class." They are apposed by the Borough School District 
and some of the taxpayers of Dunmore. Objection was made 
to the appointment of viewers, but we over ruled this object- 
ion without prejudice to this same question being raised 
upon exception to report of viewers. The viewers having 
made their report exceptions were duly filed thereto. There 
exceptions are numerous and are aimed at the merits as well as 
at the legality of the proceedings with the merits of the con- 
troversy we have nothing to do. The fourth section of Article 
III, of the act in question is mandatory in its provisions. It 
provides that "upon the application by petition the said 
court shall appoint fiv^ viewers, etc.," and that if they report 
that they find the statements and facts of said petition to be 
true, and recommend the annexation as prayed for, the said 
court shall thereupon make an order or decree to carry the 
.same into effect, etc." It is contended, however that, these 
and other provisions of Article III of said act are obnoxious 
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to Sections 3 and 7 of Article III of the Constitution. These 
sections are as follows: "Section 3. No bill, except general 
appropriation bills, shall be passed, containing more than one 
subject, which shall be clearly expressed in its title.'* "Sec- 
tion 7. The general assembly shall not pass any local or 
special law * * * regulating the affairs of counties, cities, 
townships, wards, boroughs, 'or school districts, * * * 
changing township lines, borough Ifmits or school districts, 
etc." It is sometimes a difficult task to determine whether 
matters contained in the body of a bill are germane to the 
general subject or whether they constitute an additional or 
other subject. In the present case we think it may be con- 
ceded that the matter of annexation of territory to cities is 
germane to the general subject of city legislation, but that is 
not eni»u»;h. The constitution requires that it must be em- 
braced in the subject expressed in the title of the bill. Dony*s 
Appeal, 72 Pa. 192; Beeke'rt vs. Alleghany, 4' W. N. C. 530; 
Com. vs. Green, 53 Pa. 226; Road in Phoenixville, 109 Pa. 44; 
Penhaps Blood vs'. Mercelliot, 53 Pa. 391, may be cited as 
contrary authority but in later cases the Supreme Court has 
declared thkt it was. a very close case standing on the border 
of the Constitution and that the extreme limit of constitu- 
tional relaxation reached in it was not likely to be again 
attained and certainly not exceeded. The language of the 
constitution is "one subject which shall be clearly expressed 
in the title." There is nothing in the title of the Act of 1889 
to convey the idea that the legislature intended to provide for 
the annexation of outlaying lands to cities of the third class. 
It is "An act providing for the incorporation and government 
of cities of t"he third class." A legislator or party interest-ed 
might read the body of the act and find in it the provisiojns 
regarding the annexation of territory but he could not find 
that such provisions were implied from the title and they are 
certainly not "cleariy*expressed in it." On the contrary the 
expressions ^'incorporation" and "government" without more, 
exclude other subjects not implied by theni, and we do not 
think they can be fairly construed to imply the idea of annex- 
ation of territory outside of cities. The annexation provisions 
contained in Article III, of the Act of 1889, have no relation 
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to the "mcorporation" of cities which is necessarily antece- 
dent to the annexation of territory and they in no way affect 
the "government" of cities. They apply primarily and solely 
to territory outside of cities and the cities are in no manner 
affected by them except as municipal jurisdiction may be en- 
larged when they are carried into effect. But however this 
may be, it seems to us that both the letter and spirit of the 
constitution require that so important a subject as the annex- 
ation of territory to cities already incorporated shall be clearly 
expressed in the title of a bill by which it is to be authorized. 
The legislature must exercise its power within the lines laid 
down by the constitution and an exercise of its power in a 
manner prohibited by the constitution is as futile as an attempt 
to exercise a power which is taken from it by that instru- 
ment. This brings us to the consideration of the second con- 
stitutional objection made. 

All the provisions contained in the Act of 1889 ^^ich 
relate to the annexation of territory are applicable only to 
cities ot the third class and to no others. Can they be sustain- 
ed in the face of the express prohibition against **local or 
special laws" ''regulating the affairs of counties, cities, town- 
ships, wards, boroughs, or school districts, and changing 
township lines, borough limits, and school districts." The 
division of the cities of the Commonv eaUh into three classes 
was sustained in Wheeler vs. Philadelphia. 77 Pa. 338, but 
much of th^i legislation enacted for the respective classes has 
been declared to be in conflict with the prohibition quoted 
and consequently void. As was said by Mr. Justice Wil- 
liams in the case of Ruan Street, 132 Pa. 257, "the force of 
the argument in support of clafm, in Wheeler vs. Phila- 
delphia, and it is the only line of argument by which it 
can be sustained, lies in the evident necessity for the posses- 
sion and exercise of other, and in some respects, different 
''corporate powers" by the city on the seaboard, from those 
required by the inland city ; by the city with a population of 
one million from those required by the city of ten thousand. 
Their great differences in population render it necessary that 
there should be corresponding differences in the "number, 
character, powers and duties" of the officers by whom the 
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municipal governments are to be conducted and the munici- 
pal necessities provided for; and classification was sustained 
as a necessary means for enabling the legislature to make 
provisions adopted to secure to each class of cities the ''cor- 
porate powers," and the ''n umber, character, powers and 
duties" of the officers best adapted to its needs, without an 
infraction of the constitution." But what necessity is there 
for one method of annexing outlaying lands to one class of 
cities and ' another method for another class and another 
method for a third ? No case supporting such legislation 
under our present constitution has been cited. As was said 
in the Ruan street case, 132 Pa. 257, in order that a given Act 
of Assembly relating to a class of cities, may escape the 
charjre of being a local law, it is necessary that it should be 
appl'c iblr 10 all the members of the class to which it relates, 
and must be directed to the existence and regulation of muni- 
cipal powers, and to matters of local government, and that all 
legislation n^t relating to the exercise of corporate powers, 
or to corporate officers and their powers and duties, is unauth- 
orized by classification. This is sweeping language but no 
more sweeping than the language of the constitution itself. 
It was followed in the case of Wyoming Street, Pittsburg, 137 
Pa. 494 and as well supported by Weinman Railway Co., 118 Pa. 
192 ; Ayer's Appeal, 122 Pa. 2c6 ; Davis vs. Clark IC9 Pa. 377 ; 
Pittsburgh's Petition 138 Pa. 401 and other cases. The provi- 
sions of the act under consideration offered against the con- 
stitution in being local and special law regulating the affairs 
of cities, townships, wards, boroughs and school districts, but 
also in ^'changing town^hip lines and borough limits," just 
what effect the proposed annexation, if completed, would 
have on the school districts, we are not now called upon to 
say. But it would certainly change the limits of the Borough 
of Dunmore, and the law under which it is proposed to be 
done is expressly applicable only to townships and boroughs 
which adjoin cities of the third cUss. 

There conclusions under a detailed discussion of the ex- 
ceptions* unnecessary. The tenih exception is .sustained, the 
report of the viewers is set aside and the petition is dismissed. 
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Hoffman vs. Hartman. 

In Court of Common Pleas, Dauphin County y No, ig6y Septem- 
ber Term, i8gi, 

CONTRACTS, EXECUTED AND EXECUTORY— SALE — SPECIFI- 
CATION— DELIVERY — ^TITLE. 

The title to a maoufactured artirle, paid for, Heltcted, set apart, fidished 
and remoTed to the paint thop of the teller by the direction of the buyer, can pais 
to the buyer in its uupainted state, even if left by him to the possessioo of the 
seller for the purpose of being painted. Delivery is not essential to the transfer 
of title from seller to buyer. 

Motion for judgment non obstante veredicto. 

Levi B Alricks and L, M. Neiffer, for motion. 
S,J, M, McCarrell andy. W. Hoffman, contra. 

SiMONTON, P. J. This is a feigned issue to try the title 
of John Hoffman, the plaintiff, to certain personal property 
levied upon by the sheriff as the property of the firm of Bish- 
off Brothers, by virtue of an execution issued upon a judg- 
ment against them in favor of Jacob Hartman, the defendant 
in the issue. The plaintiff claimed to have purchased the 
property in question from Bishoff Brothers, and the undis- 
puted and uncontradicted evidence tended to show that some 
weeks before the execution was issued, he had sold them a 
lot of lumber, to be paid for in furniture, and that in the lan- 
guage of S. B. Bishoff, who was called as a witness, ''After the 
lumber had been delivered, Mr. Hoffman came over in our 
store-room and picked out the furniture that he wanted, such 
as a bedroom suit, chairs, table and flour chest, and told us 
how he wanted to have it painted, and we put everything to- 
gether and turned it into the paint shop and were painting it 
at the time the sheriff made the levy. And the painting 
would have been finished before the levy was made, if we had 
not run short of paint." 

It was conceedcd by the counsel for the defendant that 
the transaction was honest in point of fact, and that the pro- 
perty was selected and paid for as stated by the witness, and 
the court was requested by counsel on both sides, without 
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submitting the case to the jury, to dispose of it as a question 
of law. The jury were* therefore instructed to find a verdict 
in favor of the plaintiff, ''subject to the reserved point wheth- 
er there is any evidence in the case to show that there was a 
legal sale and delivery of the property, and change of posses- 
sion, such as the law would require under the circumstances 
to vest the title in the plaintiff. If there be such evidence, 
the verdict is to stand ; if not, judgment to be entered here- 
after in favor of the defendant non obstante veredicto There- 
upon the counsel for defendant moved for judgment in his 
favor non obstante veredicto. 

In passing upon the question thus presented, the plain- 
tiff is, of course, entitled to the benefit of every fact, and in- 
ference of fact, which the jury, if the case had been submitted 
to them might reasonably have found or drawn from the testi- 
mony, and judgment cannot be entered for the defendant un- 
less such facts and inferences would not have warranted a 
verdict for the plaintiff. 

Defendant's counsel rested his case entirely upon what 
he understood to be the principal laid down in Pritchett vs. 
Jones, 4 Rawle, 260, that an agreement to sell a chattel in an 
unfinished state, to be delivered at a future time, is in the 
very nature of the case an executory contract which does not 
and cannot pass the property in the chattal at the time the 
contract is made ; and contended that the agreement in this 
case was a matter of law and agreement of that nature. 
Chief Justice Gibson in that case did in effect say that the 
title to an article purchased in an unfinished state and to be 
finished by the seller does not pass until the article is finiiihed 
and delivered ; for the reason that the contract is for a finished 
article and the basis of the contract the value of the article in 
its finished state. But in Clow vs. Woods, 5 S; & R. 275, he 
had previously said, *'I cab see no objection to ^n absolute 
sale of an article undergoing a process of iilanufafcture, to be 
delivered when finished." Afterwards, when Clemens vs. 
Davis, 7 Pa. 263, occurred, where the facts were that the 
plaintiff had agreed to take a carriage, then being built, as soon 
as it should be completed, at a price to be fixed, and about 
five months thereafter, being a creditor of the maker, he went 
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again and agreed to take the carriage in its then unfinished 
condition, in satisfaction of his debt, and it was accordingly 
delivered to him, and later on the same day an execution was 
issued against the maker of the carriage, which was thereupon 
levied upon it ; the court below, taking the language of Pritch- 
ett vs. Jones, in its extreme literal sense, instructed the jury 
that if the carriage was not delivered when the original agree- 
ment was made, no title passed as against the nnaker's creditors. 
But this ruiling was reversed in the Supreme Court, and Judge 
Gibson, who delivered the opinion, said Pritchet vs. Jones 
**goes no further" than to decide '*that all ordered articles 
while in process ot manufacture, is the property and at the 
risk of the manufacturer;" but that in the case then before 
him **the plaintiff being the vendor's creditor, received the 
wagon in an unfinished state in satisfaction of his debt when 
his debtor was breaking up; and certainly any one may acquire 
title to an article by paying for it and receiving it as it exists 
at the time. There is no principle of law to forbid it. The 
finishing is a condition of the contract for the benefit of the 
vendee which he may waive ; and he does waive it when he 
receives the thing in an unfinished state. . . . Where the 
thing is absolutely delivered in satisfaction of the old bargain, 
or in pursuance of a new one, the contract is executed and 
the title passes." 

Pritchet vs. Jones was no doubt correctly decided upon 
its facts, but we find nothing in it to settle as a matter of 
principle or decision that buyer and seller may not agree that 
the title to a manufactured article finished but not yet painted, 
shall pass to the buyer in its unpainted state, even if left by 
him in the actual possession of the seller for the purpose of 
being painted; and it was conceded by the council for the de- 
fendant on the trial that if the title to this furniture at the 
time it was selected and removed to the paint shop became 
vested in the buyer, it was not subject to the execution levied 
upon it at the instance of the defendant in this issue. But, 
as already stated, if the jury could fairly have found, if the 
case had been subniitted to them, that the parties intended 
the title to pass at the time the furniture was selected, wc 
must assume, for the purpose of this motion, that it did pass. 
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yVnd as Judge Gibson says, in Clemens vs. Davis, there is no 
principle of law which forbids the creditor to acquire title to 
an unfinished article if he chooses to do so by contract with 
his debtor. It is true, he says, he may do so **by paying for 
it and receiving ic as it exists at the time:*' But as the cases 
show, delivery is not essential to the transfer of title from 
seller to buyer. If the parties intend the title to pass it does 
pass where, as in this case, the price was paid, the identical 
articles were selected and they were simply left in the posses- 
sion of the seller to be painted. And from all these facts the 
jury would be entirely warranted in finding that the intention 
of the parties was that the title should pass. 

It was said in Winslow, Larier & Co. vs. Leonard. 24 Pa. 
14, that th: vendor ^'may pass the title to an absent or a 
present thing without delivery; for as between the vendor 
and vendee, it is specification and not delivery that is neces- 
sary to the vesting of the title: 17 S. & R. 88, 5 W. 20I. 
This is and always has been the law, except in cases where 
other forms have been prescribed by statute." 

"Where the lawful form of contracting is pursued, the 

vesting of the title always depends on the intention of the 

parties, to be derived from the contract and its circumstances; 

and actual delivery, weighing and setting aside the goods, are 

all circumstances from which the intention maybe inferred as 

matter of fact ;** and this language is quoted with approval in 

Gonser vs. Smith, 115 Pa. 452. 

It is thus abundantly clear from the authorities that 

delivery is not essential to the passing of the title as between 
seller and purchaser, and we can see nothing in this case which 
ought to prevent the jury from finding from the selection of 
the articles, the setting them apart, their removal to the paint 
shop, and the directions given by the buyer to the seller as to 
the painting, that the title passed to the buyer, and therefore 
we iTiust ast^ume that it did so pass. 

In Thorndike vs. Hath, 114 Mass. 116 (19 Am. Rep. 318), 
the court held, "That evidence that a person seeing an unfin- 
ished piano in the maker's shop offered to purchase it from 
him if he would finish it, that the offer was then and there 
accepted, that a bill of sale was then and there made, that the 
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price was paid at a subsequent day, the piano being left to be 
finished, will authorize a jury in finding a delivery of the piano 
sufficient to pass the title as against a subsequent purchaser;" 
citing, among other cases, Beecher vs. Mayall, i6 Gray, 376, 
where it was held, "that where steam boilers were left in the 
possession of the seller to be repaired for the buyer, no further 
evidence of delivery was necessary, for the seller's possession 
would be in that case the buyer's possession;" and also, 
Hotchkiss vs. Hunt, 49 Me. 213, in which the court .say, by 
Mr. Justice Kent, **that when, by the terms of an agreement of 
sale, the article sold is to remain in the possession of the ven- 
dor for a specific purpose, as a part of the consideration, and 
the sale is otherwise complete, the possession of the vender 
will be the possession of the vendee, and the delivery will be 
sufficient to pass the title, even against subsequent pur- 
chasers." 

In Crawford vs. Davis, 99 Pa. ^y6y it is said, by Mr. Justice 
Mercur, delivering the opinion of the court : " The general rule 
is, that a sale of personal property is not good against the 
creditors of the vendor, unless possession be delivered by the 
vendor in accordance with the sale. In determining the kind 
of possession necessary to be giyen, regard must be had not 
only to the character of the property, but also to the nature 
of the transaction, the position of the parties and the intended 
use of the property. No such change of possession as 
will defeat the fair and honest object of the parties is required." 
And in McClure etal. vs. Forney, 107 Pa. 414, the court quote 
this language, adding, ** We reaffirm, this as a correct statement 
of the law." The facts in this case were, that an insolvent 
father sold his daughter a mare for a valuable consideration 
paid. The father and daughter lived together on a farm, and 
the mare was kept at the time of the purchase with the 
father's live stock. No formal transfer of possession ever 
took place. The mare remained upon the farm, and was 
kept and used as before by the father and daughter and other 
members of the family. And it was held by the court that 
the jury were warranted in finding that the daughter's title to 
the mare was valid as against her father's creditors. 

In Dunlap vs. Bournonville, 26 Pa. 72, Lowry, J., deliver- 
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ing the opinion of the court, says : '' It must be, therefore, 
that where there is a transfer of possession corresponding with 
the sale, and with the nature of the property sold, and the re- 
lations of the parties, and such as Is naturally expected under 
the circumstances, anCi it does not appear is a mere sham or 
cover; then the forms of the law are Complied with, and the 
sale is valid, unless actual fraud is shown. 

We think that the facts of this case brttig it strictly 
within the principles thus enunciated. Nothing could have 
been more naturally expecte^I iinder ihe circumstances, than 
that the purchaser, having selected his fu^iiture, should leave 
it m the actual possession of the sellei" that it might be 
painted ; and it is conceded that the transaction was hof|est, 
and was neither a sham nor a cover. 

In Barr vs. Reitz, 53 Pa. 256, Agnew, J., delivering the 
opinion of the court, said : '* In considering the question 
what is an actual delivery, the nature of the pijoperty and cir- 
cumstances attending the sale must be taken into account. 
We are not, in carrying out a mere rule of policy, to confound 
all distinctions between that which is (:apable of easily deliv- 
ery and that which is nd^. Squareid;^ timber lying in the 
woods, or piles of boards in a yard, are incapable of the same 
treatment as a piece of cloth or^a horse : Chase vs. Ralston, 
30 Pa. 539; Haynes vs. Hunsicker, 26 Pa, $8; Herron vs. Fry, 
2 P. & W. 263. So there are many cases which allow the 
force of those circumstances which take away any false color 
or appearance of ownership remaining in the seljer ;" citing 
numerous cases as '* illustrations of the principle we have 
stated, that the circumstances may prevent the court from 
pronouncing it a fraud per se, and carry the case to the jury 
on the facts with proper instruction from the court on the 
law, if the jury find the delivery of possession merely formal 
^r cooitructive. The principle which underlies all the cases 
is, that thcTC must be an actual separation of the property 
Irom the possession of the former owner at the time of the 
sale^Ojk within a leasonabh^tinie afterwards, according to the 
nature o( the pfOjiijerty delivered." See, also, the later cases 
of Renningcr vs! $patz, 128 Pa. 524, and McGuire vs. James, 
48 Leg. Int,.536. 
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We have considered this case mainly awf it were a ques- 
tion whether the title passed as between the sellers, Bishoff 
Brothers, and the buyer, Hoffman ; and we have done so 
because defendant's counsel rested his case upon the propo- 
sition that the title as matter of law did not pass between 
them ; conceding that if it did the plaintiff was entitled to 
recover. 

In thus treating the case we are not unmindful that there 
may be cases where the execution of a creditor may bind the 
property even after a sale has been made by the defendant in 
the execution which has passed the title, but without actual 
delivery of the possession. But we do not think there are 
any facts in this case which ought to place it in the class of 
cases referred to. . 

In Shaw vs. Levy, 17 S. & R. 99, Rogers, J., says of the 
principle which requires a purchaser of personal property to 
take actual possession of it in order to protect his title against 
an execution creditor of, or subsequent purchaser from the 
seller: "I do not consider that this principle depends upon 
a secret trust between the original parties, but on public 
policy, and the sound maxim of morality and law, that where 
one of two innocent persons must suffer, he who is the cause 
of the loss must bear it. Wherever there is a sale of prop- 
erty, and no actual possession delivered, it remains at the risk 
of the purchaser; as between him and the vendor the property 
is .his: but when it passes into the hands of a bona Rde pur- 
shaser, without notice^ it would be against sound policy to 
permit a recovery." Here the only innocent person who 
could suffer would be the plaintiff, if we should fail to hold 
his title good. He purchased -and paid for the property in 
question ; there is no evidence that any credit was given on 
the faith of apparent ownership of these articles; and as they 
were paid for in lumber, the fair inference is that the creditor 
received the benefit of its purchase. 

The motion for judgment non obstante veredicto is de- 
nied, and judgment 4S directed to be entered oh the verdict 
on payment of the jury fee. 



944 LACKAWANNA JURLSl, 

Henwood 7v. The Ontario, Carbondale and Scranton 

Railroad Co. 

In Court of Common Pleas of Lackawanna County^ No, 6pj fune 

Term, j88g. 

exceptions to report of viewers. 

a Court will set aside a report of viowen appointed uuder the Act of 1866 
where it is shown that either party to the proceeding noet and conTUved with th« 
viewers aboat the case previous to their naeeting or being sworn. 

If, however, an appeal is taken to court from the findings of the Viewers, to 
avoid delay, the Court may permit the case to be tried on its merits, and decline 
to set the report aside. 

W. W. Watson for plaintiff . 
C H. Wells for defendaat, 

GUNSTER, A. L. JL. These exceptions were filed with an 
appeal by the defendant July 15, 1890. The Act of 1856 (P. 
L. 288, Section 3) provides that "if any exceptions be filed 
with any appeal to the proceedings, they shall be speedily 
disposed of." It is due to the Court to say that those filed 
in the present case were not called to our attention until Feb- 
ruary 10, 1892, and that no mention of them was made on the 
25th of April, 1891, when we were requested by plaintiff's 
counsel to direct, and did direct, an issue in the usual form. 

The exceptions allege misconduct on the part of plain- 
tiff's husband, who had the management and direction of the 
case. It appears from the evidence that before the viewers 
met, or were sworn, he called on at least four of them, and 
conversed with three of these about the case. His recollec- 
tion as to what he said is very vague and uncertain, and there 
is no evidence that he said anything that was improper, except 
the fact that he did call on the viewers and conversed with 
them about the case. He also admits that he showed to some 
of the viewers, before he knew that they were sworn, but after 
he supposed they had been sworn, an instrument purporting 
to convey to his wife a right of way or easement connected 
with the land affected by the construction of the railroad. 
He cannot say that he showed it in the presence of the de- 
fendant's counsel, who attended the view. Without intend- 
ing to impute to Mr. Henwood any improper motive, we do 
not hesitate to say that if our attention had been promptly 
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called to the fact that he had called on and^conversed with 
some of the viewers about this case before the view, we would 
have set the report aside. The order of the Court, b} which 
the viewers were appointed, fixed the time and place for the 
parties to present their proofs and allegations to the viewers, 
and each party had the right to be present, in person and by 
counsel, to hear and know what the other had to sav. In cases 
like the present it is important that the utmost confidence be 
reposed iri the integrity of the viewers, and their report ought 
to be untainted by even so much as a suspicion of improper 
practices. 

As said before, this case is already in court on appeal. A 
plea by the defendant will find it at issue, and it can be tried 
on its merits at an early day. If the report were set aside, 
there would necessirily have to be a new view, and in 'all 
probability there would be another appeal. Under all the 
circumstances of the case we deem it advisable to let the re- 
port stand, and the exceptions are dismissed.' 



Moore vs. Dodd. 

In Court of Common Pleas of Lackawanna County, No, i8j June 

Term, iSgi, 

RULE TO SET ASIDE SHERIFF'S SALE AND TO OPEN JUDGMENT. 

A. purchased by contract from B. ten acres of land, and paid the purchase 
money except $106.00. A. subsequently sold to C. three of the ten acres. Cs 
three acres were afterwards sold at Sheriff^ssale for $36 36. Upon a rule to net 
aside the sale it was shown that at the Sheriff^ sale notice waifciven that the 
three acres advertitod were subject to a lien of $106.00 for unpaid purchase moaey 
without Istatiug the circumstances; also that the defendant bad no actual notice 
of the sale; that the Sheriff made no demand, and that the property sold was 
worth $500. 

Htld, That although the notice may not have been given with the intent to 
mislead, yet such must have been its natural effect. The notice should have 
stated that the three acres were subject to only an equitable proportion of the 
$106.00. 

The mere want of actual notice may not of itself move a Ck>urt to set aside a 
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. Huhlander and Vosburg for plaintiff » 
J, fV. Carpenter for defendants 

defendant's brief. 

On February i, 1889, James Dodd gave his judgment 
note for $44 45 at six months to William and J. H. Moore, 
with the express agreement that it should be paid in fence 
posts, at 1 5 cents each. 

He delivered, as he claims, 292 posts, which, at 15 cents 
each, amount to $43.77. 

He testifies that his recollection was that the note was 
for $40, and supposed it was paid. 

On April 22, 1891, the Moores entered judgment on their 
note for the full amount of it, and issued fi.. fa. and sold de- 
fendant's real estate, consisting of three acres of land in 
South Abington township, with house and outbuilding^ 
thereon, worth $500. The plaintiffs became the purchasers, 
for $36.36. 

The defendant was living in North Abington township, 
and had no notice whatever of the Sheriff's sale until after it 
had taken place. 

At the Sheriff's sale the plaintiffs gave notice that there 
was a lien for purchase money to the amount of $106 against 
the property. 

This was not the case. 

The judgment should be opened. 

The Moores admit that Dodd was entitled to a credit of • 
over $5.00 when judgment was entered. 

They also admit that a paper which he has. showing that 
292 posts were delivered was made by them except three 
items, 55 posts, which entitles him to an additional credit of 
31 piosts, or $4.66. 

If the judgment is opened, the setting aside the sale fol- 
lows as a matter of course. 

I Tr. & Hs. Pr., Sect. 1,267. 
Stephens vs. Stephens, i Phila., 108. 
The sale should be set aside because : 
I. The defendant had no notice of it. 
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Act of i6 June. 1836, Sect. 62, P. 1). 757. 
McDonnell vs. Winton, 4 Com. P. Rep. 45. 
Passmore vs. Gordon, I Bro. 320. 

2. The notice given by Moore at the Sheriff's sa e was a 
frauds and was calculated to deti r bidders ; it enabled hiir. to 
purchase the property at a greatly reduced pricf, and was an 
injury to the defendant. 

Where a bidder at a Sheriff's sale announces that the 
property will be sold subjeet to his lien, and be purchases it 
at a reduced price, he will not be permitted to enjoy the 
fruits of his misrepresentation. 

Power vs. Thorp. 92 Pa. St. 346. 
McCaskey vs. Graff, 23 Pa. St. 321. 
Binney's Appeal. 1 14 Pa. St. 5 19. 

It is immaterial that Moore may have intended nothing 
wrong by his notice. 

Power vs. Thorp, supra. 

We are not restricted to the reasons contained iti the 
petition. 

I Tr. & Hs. Pr., Sect. 1.265. 
Chadwick vs. Patterson, 2 Phila. 275. 

GUNSTER, A. L. J. It appears from the testimony be- 
fore us that some years ago Benjamin Dodd, a brother of the 
defendant, purchased by contract from one Sweet Gardner 
ten acres of land, and paid all but $ioj5 of the purchase- 
money. Three acres (the land sold by the Sheriff) of this 
tract he sold to his brother, the defendant. After his death 
the interest of Benjamin Dodd in the remaining seven acres 
were sold at Orphans' Court sale to Wm. Moore, one of the 
plaintiffs in the present case. This -rule was made subject to 
the payment by the purchaser thereat of the unpaid purchase 
money due on the Sw^et Gardner contract. The sale was so 
advertised, and notice to that effect was given at the time. 
Before the Sheriff's sale in the present case, Wm. Moore, the 
same plaintiff, also became the owner of the legal title to the 
whole ten acres — that is to say, of the interest of Sweet Gard- 
ner therein. At the time of the Sheriff's sale the plaintiffs 
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g[ave, or caused to be given, notice that the three acres adver- 
tised were subject to a lien of $106 for unpaid purchascv^ 
money, without stating the circumstances of the case. There 
is no evidence that the notice was given withithe intention to 
mislead, but there can be no question that such was its natu- 
ral effect. Undoubtedly the three acres were subject to the 
payment of purchase money, but they were not subject to the 
payment of more *than an equitable proportion thereof. It 
also appears that the defendant had no actual notice of the 
the sale, that the Sheriff made no demand, that the property 
sold was worth atbout $500, and that it was bid in at the sale by 
thepleintiffs for $36.36 While the mere want of actual notice 
might not of itself move a Cpurt to set aside a sale, yet when 
coupled as in this case with misleading statements at the 
time of the sale, and the purchase by the creditors at an Inad- 
equate price, it is entitled to some weight. Under all the 
circumstances of the case, we think the sale ought to be set 
aside. The defendant also asks' to have the judgment 
opened, on the ground that the debt was paid before judg- 
ment was entered. Both parties testify that at the time the 
note was given it was. agreed between them that the defend- 
ant should have the privilege of paying it in fence posts at 
the rate of fifteen cents each. The defendant testifies that in 
pursuance of this agreement he delivered 292 posts, which, 
at fifteen cents each, amounts to (43.80. The plaintiffs testify 
that when he delivered the first posts, he said that he could 
not deliver the posts unless he got some goods for his? horses 
and family, and that it was then agreed that he might trade 
out the posts for goods at their store, and that if he got any- 
thing ahead it would be endorsed on the note, and that in 
pursuance of the new arrangement he obtained .goods at their 
store from time to time up to within $5.57 of the value 
of the posts delivered. Upon this branch of the case the 
testimony of the plaintiffs is very strongly, I might say con- 
clusively, corroborated by the accounts kept between the 
parties, which were in possession of the defendant and were 
offered in evidence on his behalf. In these accounts he is 
credited with the number of posts delivered, and charged with 
the goods purchased by him from time to time, and no refer- 
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cnce or allusion whatever is made to the note. It appears, 
however, from these accounts, that the defendant delivered 
thirty-one posts more than' the plaintiGfs have given him credit 
for on their books. This, with the credit of $5.57 which the 
plaintiffs admit, amounts to $10.22, and to that extent, and no 
more, I am of opinion the defendant has a just defense to the 
judgment. 

It is ordered that if the plaintiffs, within ten days from 
this date, file upon record a receipt on account of this judg- 
ment for the sum of $10.22, then the rule to show cause why 
the judgment should not be opened to be discharged; other- 
wise the rule as to $10.22 to be made absolute ; the rule to 
set aside the Sheriff's sale is made absolute. 



Clark, Executor vs. Clark. 

{In Court of Common PUas of Lackawanna County y No. j66y 

March Term^ i88g.) 

RULE TO SHOW CAUSE WHY JUDGMENT SHALL NOT BE OPEN- 
ED AND DEFENDANT LET INTO DEFENCE. 

An unrapported allegation that a book aoooont is to be set off against a Jndg- 
msnt by confession is insufScienu The DefalcatioD'Aot does not apply to a Judg- 
ment entered by oonfesaion. Beatty vs. fiardwell, 91 Pa. 48S. 

J/. W, Lawry for plaintiff. 
C B, Gardner for defendant. 

GUNSTER, A. L. J. The defendant seeks to have this 
judgment opened on the ground of payment. In his affidavit 
upon which this rule was granted he-alleges that since the note 
upon which the judgement was entered was given '*he has 
made payments from time to time in cash and merchandise of 
cash value, upon said note or judgment, and to apply thereon 
which said payments were so accepted by the said plaintiff, 
until all of said judgment has been fully paid, etc.'' This 
allegation is wholly unsupported by any competent testimony, 
Delia Clark being dead the defendant is incompetent to testify 
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as to what took place between himself and the deceased in 
her lifetime, and the book account tp which he testifies is not 
a proper matter of set off to the judgment. The Defalcation 
Act does not apply to a judgment entered by confession. 
Beatty vs. Bardwell, 91 Pa. 438. The defendant however 
further testifies that after the death of his mother Delia Clark, 
his brother T. £. Clark executor of the deceased came to him 
and required payment of the amount due his mother and that 
after some wrangling he agreed to pay twenty dollars and that 
he supposed this included the judgment as well as other claims 
which his mother had against him and that he sent his brother 
a check for twenty dollars. This check is as follows : 

"SCRANTON, Pa., May 28, 1891. 
The First National Bank of Scranton, pay to the order of 

• 

T. £. Clark, twenty dollars to balance Delia Clark, account 

to 1891. 

$20.00. (Signed) Frank A. Clark." 

It is admitted that T. E. Clark received the money on 
this check, but T. £. Clark the executor testifies that the 
judgment was not mentioned until some time after he received 
the check; that only oihftr matters were spoken of; that he 
refused to receive the check iii full of the other claims and that 
the check, was not given or accepted in settlement of the judg- 
ment. A. L. Clark another brother testifies that the check 
was not on account of the judgment but on account of rent 
which the defendant owed his mother; that the defendant 
acknowledged to him that the judgment was not paid ; that 
he owed the rent and would send a check for it, and after- 
wards that he had paid the twenty dollars on the rent. The 
testimony on part of the defendant is entirely uncorroborated. 
It is flatly contradicted by the testimony on part of the plaintiff. 
All the evidence shows that Delia Clark had an account against 
the defendant and the check itself is some evidence that when 
he gave it, he gave as the check s^ys "to balance Delia Clark 
account to 1891.*' Under such circumstances we would not 
feel warranted in disturbing the judgment. 

The rule is discharged. 
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SCHULTZ, AdM'R, vs. griffin. 

{In Court of Common Pleas of Lackawanna County, No. y68y 

October Term, ^^<??0 

EXCEPTIONS TO REPORT OF REFEREE. 

An action of ejectment npon an ecluitable title isasnbstitnte for and eqnlya- 
lent to tf bill in equity and tbe verdict and judgment bave all tbe conclutiye effect 
whi6h the decree of a chancellor would have. 

When a record la general It may be shown what wefe the matters in litiga- 
tion. A record may be explained though it cannot be contradicted. In order to 
make a judgment dr other final adjudications proceeding from a Court of compet- 
ent jorisdictioD, available as a bar in a second action between the same parties or 
their privies, two things only are essential; Ist that tbe issue in the second action, 
upon which the judgment is brought to bear, was a material issue in the first 
action, necessarily determined by the judgment therein; 2od that tbe former judg- 
ment waa upon the merits. Freeman on judgment S250. A party not is concluded 
by a prior judgment, unless the precise question which he seek* to raise was theraiii 
necessarily tried and determined. Mnyer vs. Hill, 46 Pa. 9. 

A. D. Dean,f. H. Torrey for plaintiff. 
Hon. IV. H.fessup for d' .'*ndant. 

REPORT OF REFEREE. 

To the Honorable the Judges of the Court of Common Pleas 
of Lackawanna County. 

On the 31st day of August, A. D. 1883, Theodore Shultz 
brought this action of ejectment against Alfred Griffin for 
certain land which will be described in the findings of fact. 

On the 3rd day of July, 1886, the death of said plaintiff 
was suggested on the record and Jackson S. Shultz his execu- 
tor was substituted. 

On June loth, 1889, the case was reterred to me by agree- 
ment of the parties, under the Act of 1869 and its supplements, 
relating to reference of civil actions in Luzerne County. 

As such referee I was duly sworn to perform my duties 
with fidelity, and commenced to hear the case at my office on 
September 20th, 1889, and continued upon other days to which 
the hearing was adjourned, until on the 21st day of August, 
1 89 1, the case was submitted to me after full and able argu- 
ment by counsel on both sides. 

In the adjudication of this extremely difficult and com- 
plicated case, I have been greatly assisted by the zeal and re- 
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search of counsel, who have spared no pains, not only in 
bringing out all the faCts, but also in applying the principles 
of law to those facts. 

On February 20th, 1890, during the trial of the case before 
me the plaintiff amended the record by. leaving out a part of 
the land for which the suit was orignally brought, which 
amendment was Bled with me. The part so left out will also 
be fully described in the findings of fact. 

I hereby respectfully submit the following findings of facts. 

I. This action of ejectment was brought by Theodore 
Shultz on the 31st day of August, 1883, ^^r the following de- 
scribed tract of land. 

'*A lot of ground situate in Roaring Brook Township, 
Lackawanna County, Pennsylvania, bounded and described 
as follows, viz : Beginning at a chestnut corner, thence by, 
lands in the warrantee name of John Shomo, south 240 perches 
to a hemlock, thence by lands surveyed in warrant to Lewis 
Farmer, east 3OO perches to a hemlock, thence by warrantee 
Henry Kcmerrer and Jermiah Jackson, north 296 perches to 
a post, thence by land in warantee name of David Denny, 
south 60 degrees west 160 perches to a corner beech, thence 
north 32 degrees west 23 perches to a post, thence by land 
of Killian May warantee I53pcfches to the place of beginning, 
containing 436^ acres of land and allowance, being the tract 
in warrantee name uf George Campbell. 

2. By amendment of February 20th, 1890, plaintiff leaves 
out from the tract of land described in. the last finding of fact 
the following tract of land, to wit : 

"Beginning at the south-east corner of the George Camp- 
bell warrant, thence along said warrant line north three and 
one quarter degrees east eighty perches ; thence at right 
angles to rte last course, north eighty six degrees west two 
hundred perches to a corner : thence at right angles to the 
last course south three and a quarter c'egrees west eighty 
perches to the line of said George Campbell warrant thence 
along said warrant line south eighty-six degrees, east two 
hundred perches, to the place of beginning; containing one 
hundred acres of land, said land being known as the John Rape 
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and William Fitzsimmons lots and also formerly called the 
Secor lot.'* 

3. On and before the ist day of July, A. D. 1844, William 
A. Walker was seized and possessed of the whole of the 
George Campbell warrant containing 436 acres and allowance, 
being the whole oi the tract of land mentioned in the first 
finding of fact. 

4. By articles of agreement dated July ist, 1844, the said 
William A. Walker by his attorney in fact Henry Colt, 
covenanted and agreed on payment of the sum of nine hundred 
dollars, as therein stated, to convey, by deed of general war- 
ranty, the above described tract of land to John G. Finch. 

5. Finch took pQs>ession of the land under his contract, 
and payments were made from time to time upon it. At some 
time after the date of the contract, the exact time does not 
appear, nor is it material, a tract of one hundred acres constitut- 
ing the southeastern corner of the George Campbell warrant was 
sold off to other parties, and may be dismissed from considera- ' 
tion in this case, as it does not appear to be claimed by either of 
the parties hereto, nor is it in any way a factor in this con- 
troversy. This is know^ as the "Secor Tract,*' and later as the 
lots sold to ''Reap*' and "Fitzsimmons.*' This one hundred 
acres is the lot of land described in the second finding of fact. 

6., By deed dated January and, 1846, William A. Walker, 
by his attorney in fact Henry M. Walker sold and conveyed 
to Henry Cramond, certain lands and interest in lauds in 
Luzerne County, Pennsylvania, which deed conveyed to said 
Henry Cramond the legal title of the George Campbell war- 
rant subject to the Finch contract aforesaid. 

7. At some time after the date of the Finch con- 
tract, the exact date not appearing. Finch contracted to sell to 
William B. Miller a portion of the Campbell warrant, being 
the portion lyingj directly north of the Secor Tract above de- 
scribed. The size of this Miller lot was one hundred and two 
acres. Miller paid Finch for the tract, and by deed of July 
30th, 1852, Henry Cramond, in consideration of two hundred 
and five dollars paid to him by Miller, conveys to said Miller 
the said tract of land. This deed recites the assignment by 
Finch to Miller of the contract for this one hundred and two 
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acres. By deed of October 2nd, 1855, William B. Miller and 
wife sold and conveyed this one hundred and two acres to 
Galvin Spencer, thus vesting in said Spencer the complete 
legal and equitable title of this portion of the land in dispute:. 

8. The remaining portion of the George Campbell war- 
rant, after taking off the "Secor Tract" and the "William B. 
Miller lot," was sold at sheriff's sale on the 4th day of January, 
1855, by virtue of an execution issued upon a judgment against 
John G: Finch and bought at such sheriff's sale by Calvin 
Spencer. This tract is described as containing about two 
hundred and forty acres. 

^ 9. On the 13th day of March, 1857, Calvin Spencer enter- 
ed into a written agreement with Alfred Griffin the defendant, 
to sell to him the iand in di<(pute in this case, which consists 
of the "William B. Miller lot" afore mentioned, one hundred 
and two acres, and the lot bought by Spencer at sheriff's sale, 
about two hundred and forty acres, being all of the Campbell 
warrant except the "Secor Tract" one hundred acres, for the 
sum of five thousand four hundred dollar.*^. Spencer was the 
brother of Griffin's mother, and in the settlement of family 
matters, it appears that at th^t time Spencer had in his hands 
certain moneys belonging to Griffin. These, as far as I can 
ascertain from the testimony, which is far from being clear, 
were two sums of between one thousand and nine hundred 
dollars and two thousand dollars each. One of these sums 
belonged absolutely to Griffin in 1857 and the other could not 
be paid to him until after the death of his mother for the 
reason that she was entitied to the interest upon it during life. 
Both of these sums Griffin agreed to apply in payment of the 
purchase money, "^o far as he had power over them, and one of 
them was so applied at once. Griffin was to pay the balance 
in cash. Griffin took possession of the land under the con- 
tract. 

10. Oh March 25th. 1863, Calvin Spencer brought an 
actron. of ejectment against Alfred Griffin for the land. This 
was an equitable ejectment to enforce the specific perforniance 
of the;contract mentioned in the ninth finding of fact. The 
defendant was summoned but entered no appearance and on 
the 2 1 St day of August, 1865, on motion in open Court judg- 
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ment was entered for plaintiff in default of an appearance. 
On the 20th day of August, A. D. 1866, a writ of hebere facias 
was served upon this judgment and possession delivered to the 
plaintiff in that action. It would appear however that defend- 
ant resumed the possession, for an alias writ of habere facias, 
was awarded by the Court on December 8th, 1866, upon peti- 
tion of the widow and heirs of Calvin Spencer deceased, and 
duly served and possession delivered to said widow and heirs 
on December 19th, 1866. 

1 1. By deed of November 6th, 1866, Henry Cramond,by his 
attorney in fact A. N. Meylert, conveyed to Eugene Snyder, 
the vestige of legal title remaining in Cramond. This deed 
purports to convey the whole of the Campbell warrant but as 
Cramond had previously conveyed to William B. . Miller the 
legal title for one hundred and two acres, and as the Secor 
lot had gone to other parties, this deed from Cramond has 
relation only to the two hundred and forty acres purchased 
by Spencer at sherifT's sale as mentioned in the eighth finding 
of fact. The consideration for this deed was the amount of 
purchase money mentioned in the old contract from Walker 
to Finch reduced by such payments as had been made to 
Walker or Cramond and interest thereon. The actual sum 
paid by Snyder to get this title was eight hundred and fifty- 
eight dollars and fifty-eight cents. 

12. After GrifTin was dispossessed by the sheriff, in 
December, 1866. he remained ofif the land during the year's 

1867, 1868, 1869, 1870 and until April or May, 1871. But it 
must not be supposed that during a)l these years he had 
abandoned his claims, or pretended claims, to the property, 
for at some time after the death of Calvin Spencer, Griffin had 
come into possession of a certain deed, which had been prepar- 
ed during the life time of Calvin Spencer, probably for the 
purpose of making a tender of the same to Alfred Griffin. 
How, or where, or when, Alfred Griffin became possessed of 
this deed, it is not necessary here to specify. It is enough to 
say that he had it probably before the 29th day of February, 

1868, when he entered into an agreement with Eugene Snyder, 
by the terms of which agreement Alfred Griffin agrees to sell 
to Eugene Snyder three hundred and forty acres of the George 
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Campbell warrant, for the sum of seven thousand six hundred 
and fifty dollars. In this contract further appears the follow- 
ing provisions : "The said Griffin further agrees to pay or 
allow to the said Snyder six per cent, forthe use of any and all 
moneys lent or paid for and in behalf of said Griffin, and four 
per cent, on the.same for the doing of said business exclusive 
of said expenses and to do this for so lon^ a time as the said 
Snyder is deprived of peaceable and full possession of said 
property and further the said Griffin hereby agrees to and 
does authorize the said Snyder to settle his business with the 
heirs of Calvin Spencer, if such can be done upon an equitable 
basis or upon the basis of choosing one arbitrator between 
them and each party choosing another arbitrator and the par- 
ties presenting their claims through their counsel and wit- 
nesses and such arbitration to be final in regard to damages, 
ejectment and use of place, cutting timber, etc., and further 
the said Griffin agrees to take as a first payment the money 
and amount due and also paid for taxes upon the full posses- 
sion of said premises as aforesaid and one thousand dollars 
yearly with interest thereafter until the whole amount is paid. 
The said Griffin agrees to pay the said Snyder the same 
commission and also all expenses necessary to get the above 
business settled including lawyers fees. The said Snyder 
agrees to purchase the right, title, etc., of the said Griffin in 
said property and to pay in the above described manner, and 
to attend to the settlement for the above described commis- 
sion which are to be allowed yearly and further if the said 
Griffin can furnish. a purchaser with the cash and interest and 
taxes for the one hundred and seventy-eight acres of the 
poorest portion thereof and does furnish the same then and 
in that case the said Snyder is to deed to the said purchasers 
the said one hundred and seventy-eight acres in one body." 

13. On the i6Th day of August 1869, the heirs of Calvin 
Spencer, deceased, brought a bill in equity against Eugene 
Snyder, asking for a decree that Snyder should convey' to 
them the legal title purchased by him from Cramond, upon 
receiving the full amount of purchase money with interest. 
To this bill Snyder set up as a defense the deed of Calvin 
Spencer to Griffin and the contract from Griffin to himself, 



LAiJKAWANNA JURIST, 267 

mentioned in the last finding of fact. The master in that case 
virtually found that there never had been a delivery of the 
deed, and that GrifHn had never come by it in any proper way, 
and the courX therefore decreed that Snyder should convey his 
title to Spencer. Snyder complied with this order of the 
court, and made a deed to the heirs of Calvin Spencer on the 
5th day of December, 1876. 

14. On the 1st day of July, 1869, the heirs of Calvin 
Spencer, agreed by contract to sell to Joshua S. Miller, two 
hundred and eighteen a^res of land, being a part of a tract of 
land which comprises the land conveyed to, said Spencer, by 
William B. Miller, and wife, and the land conveyed to said 
Spencer by A. Drum, sherrff, in consideration of the sum of 
five thousand dollars of which one thousand two hundred and 
fifty, was to be paid in cash at the execution of the agreement, 
and the balance in four equal annual installments. The first 
payment of one thousand two hundred ancf fifty dollars, was 
paid by Joshua Miller to the heirs of Calvin Spencer, and it is 
believed that no other payments have been made upon said 
contract. This tract of two hundred and eighteen acres com- 
prises nearly all of the George Campbell warrant except the 
Secor lot above described, and also a lot north of the Secor 
lot and on the easterly side of the Campbell warrant contain- 
ing about one hundred acres which is described in the Joshua 
Miller contract as the lot sold to A. H. Williams. This 
Williams lot is the same lot which was afterwards sought by 
Snyder to be set of! to GrifHn, Williams having abandoned 
his contract. 

15. In April or May, 1871, Alfred Griffin, moved back on 
the place, to his old house on the northeasterly portion/of the 
Campbell warrant. He made an agreement with Eugene 
Snyder, who was engaged in the lumber, tannery, and bark 
business, by the terms of which agreement, Griffin was to 
furnish hemlock logs, hemlock bark, pine logs, and hard wood 
logs from this Campbell warrant, or as it was generally known 
in that region, the Griffin lot to Snyder. Snyder was to allow 
Griffin seven dollars a thousand for hemlock lumber, delivered 
and seven dollars per cord for bark, delivered. During the 
years 1872,1873, 1874 and ^^7Sf Griffin and Snyder actively 
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cleared this land of lumber and bark. A large portion of 
what they took came from the two hundred and eighteen acres 
which had been contracted to be sold by the Spencer heirs ta 
Joshua S. Miller. 

Griffin personally worked at this business of cutting and 
delivering lumber and bark to Snyder, and he also had some 
men employed in doing the same thing. It would appaer that 
Snyder also employed men and teams in furthering the same 
enterprise. Joshua S. Miller sued them for trespass, and the 
matter was before the Justice of the Peace, when some kind 
of a bond was given to secure him it he had any ownership in 
the property, Snyder, or Griffin, or both, claiming that the 
property was theirs. After this the lumber and bark on the 
Miller tract were taken, as freely as that off his tract. What 
became of this proceedings in trespass, or of the bond, or 
whether there has ever been any settlement of the matter, 
does not appear in this case. It does, however, appear very 
plainly that Griffin made several ineffectual attempts to get a 
settlement of his matters with Snyder. Snyder kept 
a store and Griffin and his employees had goods from the 
store from time to time but their accounts never seem to have 
been settled. 

i6. On the 13th of April, 1877, Eugene Snyder, Alfred 
Griffin, and D. Swartz, administrator of Calvin^ Spencer, met at 
the office of Hand and Post in the City of Scranton, for the 
purpose of making a settlement with the Spencer heirs for the 
three hundred and forty acres of the George Campbell war- 
rant. Hand and Post were the attorneys for the Spencer heirs, 
and had been for some time endeavoring to effect a settle- 
ment, by which their clients might receive the amount coming 
to them upon the basis of the original contract of 1857, of 
Spencer to Griffin. It would seem that notwithstanding the 
action of ejectment, by which ^Griffin's interest had been con- 
clufled, the Spencers' were always willing to receive for the 
land the full amount due under the contract of 1857. At that 
meeting an agreement was drawn and signed by Swartz, 
Griffin and Snyder as follows: 

Settlement of matter between Spencer heirs and Eugene 

Snyder and Alfred Griffin. 
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It is mutually agreed to settle all matters at variance as 
follows: 

1. Tht interest of the Calvin Spencer heirs to the land 
in question to be conveyed to Eugene Snyder subject to the 
outstanding contracts. 

2. Balance as figured and compromised including costs 
of $6,401.75 to be paid by Snyder as follows; claims of Mrs. 
Broom against Calvin Spencer estate adjusted and compromis- 
ed $2,000.00 to be credited, she to give a receipt for the same ; 
Alfred Griffins interest in bond or morgage of Wm. 
VanStorch amounting to $1,979. 15 as of May 15th, 1877 to be 
assigned to Daniel Swartz as part payment the interest which 
would come to Mrs. Broom upon $1,979.15 if not assigned to 
be secured by Alfred Griflin on land to be conveyed to him. 
The balance of $2,422.60 to be paid by Snyder as follows : 
$422.60 in cash, the remaining $2,000.00 in bank notes of 
$500.00 payable every ninety days with interest, 

All papers to be held by Hand and Post attorneys, for C. 
Spencer estate as security for performance by Snyder and to 
be delivered upon final payment. 

Alfred Griffin, 
D. Swartz, 
Eugene Snyder. 
17. This amount of $6,401.75 which it was then found wa^ 
due to the Spencer heirs was arrived at by taking as a basis 
the amount of the orignal contract of 1857, between Spencer 
and Griffin, which was $5,40.00, and adding to it the interest 
which had accrued, and also adding certain other small sums 
which Griffin owed Spencer and deducting from the same 
certain credits to wit, a credit of $3,176.68 which is called the 
VanStorch judgment and which I take to be identical with 
one of the sums which Alfred Griffin held against Spencer and 
which was turned as a credit on this contract when the con- 
tract was first made with perhaps the interest added. Another 
credit allowed by Spencer was one of $2,570.33 which was the 
money received by the Spencer heirs upon contracts to Joshua 
S. Miller and to Alfred H. Williams with interest upon the 
same to April, 1877. When it vas found in the process of this 
settlement that the sum of $6,401.75 was to be paid to the 
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Spencer heirs the question then arose, how, and by whom, this 
sum should be paid, and it was agreed that $2,000.00 of it 
should be paid by releasing^ the Spencer estate from the pay- 
ment of $2,000.00 owed by said estate to Mrs. Broom 
mother of Alfred Griffin. This was agreed to by Mrs. Broom 
on Alfred's account and as to this $2,000.00 it may properly 
be said to have been paid by Alfred Griffin. A further sum 
of $1,979-15 was paid by the release by Alfred Griffin and his 
mother,Mrs. Broom, of this sum which the Spencers held to be 
paid to Alfred Griffin after the death of Mrs. Broom.. Mrs. 
Broom's right in this sum was the yearly interest thereof during 
the term of her life, it being in the nature of a dower interest 
which could not properly be paid over to Griffin until after 
Mrs. Broom's death. Mrs. Broom also released this upon 
Alfred's account and this may be also said to have been paid 
by Alfred Griffin. It may be remarked, however, that this is 
the other one of the sums which Alfred Griffin had agreed in 
1857, to turn in as payments, upon his contract with Spencer 
for the land. The balanee of $2,422.60 was as the agreement 
shews, to be paid by Snyder partly in cash immediatelly and 
partly in notes, which notes were given by Snyder and after- 
wards paid. 

18. Upon the conclusion of this settlement at Hand and 
Po-ls* office and the delivery by Mrs. Broom of the proper re- 
leases and the giving by Snyder of the cash and notes as men- 
tioned in the last finding of facts, the heirs of Calvin Spencer 
made and executed and delivered to Eugene Snyder a deed 
for all their right, title and interest in and to the tract of land 
known as the George Campbell warrant. This deed is dated 
the 1 2th day of April, 1877, and acknowledged by the various 
grantors upon different dates thereafter and was recorded in 
Lackawanna County on the ist day of December, 1882. 

19 The transactions between Eugene Snyder and Alfred 
Griffin concerning the land in dispute, commencing with the 
acquiring by Snyder of the Cramond title in 1866, and con- 
tinuing in the pDwer of attorney contract of 1868, the defence 
to the Spencer bill in equity in 1869, and the years following, 
by setting up the Spencer deed of which Griffin had acquired 
possession, the stripping of the land of lumber and bark dur- 
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ing the years from 1871 to 1875, and the acqtiiring by Snyder 
of the Spencer title in 1877, were all in pursuance of a verbal 
agreement, made between Eugene Snyder, and Alfred Grifiin,' 
to the effect that Eugene Snyder would advance such sums of 
money as were necessary to acquire, first, the legal title from 
Cramond and second to make the best settlement that could 
be made with the the Spencer heirs if their claims could not 
be entirely defeated, and that as security for such sums of 
money Snyder was to have the lumber and bark from the- 
premises, GrifHn being credited with certain specific sums for 
9uch lumber and bark, to wit, seven dollars per thousand for 
hemlock logs, seven dollars per cord for bark and twelve dol- 
lars per thousand for pine logs, and that when Snyder had 
received such lumber and bark in sufficient quantities to 
reimburse him for all his expenditures then such titles as he 
should acquire in the land should be- made over to Griffin . 

20. On the 4th day of September, 1878, Eugene Snyder 
and wife made a deed to Theodore Shultz, for several tracts 
of land among which is the tract of land known as the George 
Campbell warrant. This deed after describing the George 
Campbell warrant by metes and bonds, continues as follows ; 
"containing 436^ acres, and allowance subject to sale of fifty 
acres lo Fitzsimmons, fifty acres to John Rape, contracts with 
Alfred Griffin, and Joshua S. Miller, the same land being deed- 
ed to Eugene Snyder by Henry Cramond of Philadelphia 
and recorded in Deed BooW, No. 113, page 506, etc/* 

The fifty acres of Fitzsimmons, and fifty acres of Rape, 
comprise the Secor tract. This deed while made to Theodore 
Shultz, was in reality given to Theodore Shultz for the firm 
of Shultz, Southwick and Company, a firm to which upon the 
date of the deed, Eugene Snyder was largely indebted. The 
consideration of the deed is mentioned as fifty thousand dol- 
lars but no new consideration moved to the grantor at the 
time of the giving of the deed. 

21. At the time of the hearing before the referee, 
Eugene Snyder was not sworn as a witness, but when this 
case was tried before the arbitrators,he was a witness, and his 
testimony given at that time was offered in evidence before 
the referee, and admitted. When the case commenced be- 
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fore the referee, Snyder was a resident of the State of Virginia, 
and he died before the hearing was concluded. In his testi- 
mony before the arbitrators, he does not undertake to show 
how his accounts with Alfred GrifHn stood at the time of the 
settlement in Hand and Posts' office, in April, 1877, nor at 
any other time. This was a matter which was peculiarly 
within his knowledge, unless all his books of account had been 
transferre;d to the plaintiff, when he transferred the tannery 
property. In either cases under the view which the referee 
takes of it, it was the duty of the plaintiff, or of Snyder, to 
have shown the accounts of Snyder with Griffin, so that the 
status of such accounts upon April 13th, 1877, ^ight have 
been clearly determined. In the absence of such clear testi- 
mony the referee deems it his duty to ascertain from such 
evidence as has been placed before him, the standing of these 
two men as to their mutual account, upon the time of that 
settlement. It will be borne in mind that Snyder contributed 
to that settlement, the amount which he had paid for the 
Cramond title in 1866 $858.58 which with interest to April 13, 
1877, amounted to the sum of $1,396.18. He also^ paid 
$2,422.60 as of ApHl 13th, 1877 making the total of $3,818.78. 
From the books produced by Alfred Griffin upon the hearing 
before the referee, and from other books which had been kept 
by Eugene Snyder, and afterwards placed by Jackson S. Shultz 
plaintiff's executor, in the hands of Jesse Snyder, for the pur- 
pose of making up this account with Griffin, it appears that 
Eugene Snyder had during the years from 1 871 to 1875, from 
the lands of this Campbell warrant, outside of the Secor tract, 
a total of at least seven hundred and seventy-two thousand 
feet of hemlock logs. Of this amount three hundred and 
thirty-six thousand feet, were delivered to Snyder by Alfred 
Griffin, while four hundred and thirty six thousand feet, were 
hauled from the land by Snyder's own teams. Snyder also had 
from these same lands during the same period, at least four 
hundred and twenty cords of hemlock bark. Whether this 
bark was hauled at Snyder's expense, or at Griffin's expense, I 
have no means of determining. By Snyder's testimony it ap- 
pears that the cost of hauling logs was one dollar per thousand 
if skided, and one dollar and 6fty cents per thousand, if not 
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sktded. Crediting Snyder one dollar and fifty cents perthou-^ 
sand, for the four hundred and thirty-six thousand feet of 
hemlock logs hauled by his teanns« and crediting him also one 
dollar and fifty cents per cord for the bark, we have the sum 
of $1,284.00 Charging Snyder for the logs, and for the bark, 
at the rate of seven dollars per thousand, for the former, and 
seven dollars per cord; for the latter, we have the sum of 
$8,344.00 from which if the $1,284.00 for hauling is deducted, 
Snyder appears still a debtor to Grifiin in the sum of $6,960.00. 
Two small pass books were introduced in evidence by the 
plaintiff^s on rebuttal, which show that Snyder had a 
store account against Grifiin amounting in April, 1877, at the 
time the account closed, to $2,147,37, deducting this from the 
$6,960.00 we will still have a balance to the credit of Grifiin 
of $4,812.63, or just about one thousand dollars more than the 
amount which Snyder had paid upon the land in April, 1877 
with interest up to that date* Quite a large portion of the 
book account against Grifiin of $2,147.37 is made up of charges 
for cash paid by Snyder to various men who worked for Grifiin^ 
in cutting and hauling these logs, and another portion is for 
merchandise furnished to men who worked for Grifiin in the 
same work. 

22. The testimony of Snyder before the arbitrators, was 
to the effect that his agreement with Grifiin at the time of the 
settlement in Hand and Posts' ofiice in April, 1877, was that 
Grifiin should have one hundred acres off of the east end of 
this Campbell warrant, and north of the Secor tract, for the 
sum ot $2,500.00 of which the sum of $1,975.1$ was paid by 
Grifiin by way of release in the settlement with the Spencer 
heirs and the balance to make the sum of $2^500:00 was to be 
:paid by Grifiin to Snyder at the rate of a hundred dollars a 
year and secure by mortgage upon the property. In pur- 
suance of this alleged agreement Eugene Snyder procured the 
services of Ira E. Hartwell# a surveyor from Wilkes-Barfe and 
on the 24th day of April,i878, Hartwell and Snyder went to 
the Campbell tract to survey off this hundred acres. They 
were met there by Grifiin who repudiated any such agree- 
ment and threatened them with violence if they did not leave 
his premises... The survey was made and a map showing it was 
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introduced in evidence in this case. 

23. The contract between Griffin and Snyder of 29th of 
February, 1868, partly recited in the twelfth finding of fact, 
and which has been generally spoken of by the parties as the 
"Power of Attorney Contract," was distinctly annulled by 
writing thereon signed by Griffin and Snyder on the 8th day of 
December, 1876. While this "Power Attorney Contract" is 
not very clear in its terms, it is not inconsistent, in the judg- 
ment of the referee, with the further agreements which it is 
found that Griffin and Snyder had made, to wit : that Griffin 
should place his matters in Snyder's hands for settlement. 
That Snyder would make the best terms he could with the 
Spencer heirs, using the Spencer deed as a weapon of defence, 
and that meantime they would strip the land of lumber and 
bark, and Griffin to have the title of the land upon Snyder 
being re-imbursed by the lumber and bark, at the prices here- 
tofore named, for such sums as he should expend. 

24. The present status of the Joshua S. Miller contract, 
has not been clearly brought out. It will be remembered 
that in 1869 the Spencer heirs agreed to sell Joshua S. Miller 
two hundred and eighteen acres of the George Campbell war- 
rant for $5,000.00. Of this amount $1,250 was paid down at 
once. Miller commenced to lumber on this tract but was soon 
met Dy Griffin and Snyder who were, also lunfbering on it. 
Miller proceeded against them for trespass, and they gave 
some kind of a bond. There is no evidence in this case, who 
signed that bond, nor what, if anything, has since been done 
about it. Nor is there any evidence to show how much lumber 
Miller took off, nor whether he continued after the trespass 
proceedings, to exercise acts of ownership over the two 
hundred and eighteen acres, or whether he still, claims it, or 
has abandoned it. This two hundred and eighteen acres in- 
cludes about all of the Campbell warrant except the Secor 
tract, and the one hundred acres covered by the Williams con- 
tract, and afterwards upon the abandonment by Williams of his 
contract surveyed off by Snyder and Hartwell for Griffin under 
Snyder's claim that Griffin was only to have one hundred acres. 
This two hundred and eighteen acres is therefore the sub- 
stantial subject matter of this controversy. 
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. 25. At the time of the deed to Eugene Snyder from 
Spencer heirs, 12th April, 1877, Eugene Snyder had in his 
hands more than enough money of Alfred Griffin to pay all 
the purchase money which said Snyder paid to the Spencer 
heirs and also to pay what he had paid for the Cramond title, 
and he had prevjously agreed with Griflfin to apply these sums 
for just this purpose of acquiring the title to the land in dis- 
pute for the benefit of Griflfin. 

Plaintiff and defendant have each requested me to find 
certain facts. 

I append herewith the requests with my answer to each. 

PLAINTIFF'S REQUEST FOR FINDINGS OF FACTS. 

First, The action of ejectment in which Spencer was 
plaintiff, and Alfred Griffin defendant was brought to enforce 
the specific performance of the contract of 1857. 

A. I find the fact as stated in this request. 

Second. Alfred Griffin was ejected from the land in dis- 
pute in December, 1866 by writ of habre facias at suit of 
Spencer, and continued out of possession until April, 1871. 

A. I find the fact as stated in this request. 

Third, The greater part of the timber and bark taken 
from the land in dispute and received by Snyder was taken from 
that portion of the land from which Miller and Williams had 
contracts. 

A. I find the fact as stated in this request. 

Fourth, The conveyance to Snyder by the Spencer heirs 
in 1877 was subject to the Miller and Williams contracts; 
they are still outstanding, and Snyder and his grantees are 
liable to be called upon to accout to Miller and Williams for 
the bark and timber on account of the purchase money due on 
their contracts. 

A. I find that the conveyance to Snyder by the Spencer 
heirs in 1877, was subj.ect to the Miller and Williams contracts, 
although I understand the Williams contract to have been 
abandoned by Williams before that date, for Snyders version 
of his agreement with Griflfin in April, 1877, ^s that he was to 
give Griflfin a deed for the actual land previously covered by 
the Williams contract. 
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As to the other matters in the fourth request for finding 
of fact I do not Bnd as therein requested. 

Fifth. At the time of the agreement between Swartz, 
Admr., Griffin and Snyder in 1877 (Exhibit^ Rebuttal) there 
was no agreement between Griffin and Snyder that the latter 
should convey to the former all of the land then conveyed to 
him by the heirs of Spencer. 

A. I do not find the facts as requesed in the fifth request. 
The view I take of the matter between Griffin and Snyder is 
that Snyder voluntarily placed himself in a position of a 
trustee for Griffin as to the title of this land. This relation 
continued for years and was relied upon by Griffin at the time 
of the settlement in April, 1877. It required no new express 
agreement at that time to make Snyder a trustee for Griffin 
for the title acquired from the Spencers* the purchase money 
being largely paid at the time by Griffin and that which was 
paid by Snyder being paid by him out of funds of Griffins in 
his hands which he had agreed to apply to that very purpose. 

Sixth. The contribution of Griffin to the purchase money 
paid in 1877 to Swartz, Administrator, was $2,000.00, in con- 
sideration of which, and the further sum of $500.00 to be there- 
after paid, which has not been done, Snyder agreed by parol to 
convey to him one hundred acres of the tract adjoining the 
farm buildings. This contract or agreement Snyder was will- 
ing and attempted to carry out, being'only prevented by Grif- 
fin's repudiation of it. 

A. I do not find the f^cts as stated in the sixth request 
for finding of fact. The contribution of Griffin to the settle- 
ment mentioned was $3,979. 1$. 

Seventh. All previous equitable or legal claims to the 
land in dispute on the part of Griffin were intended to be and 
were actually merged in the agreement of April, 1877^ called 
the tripartite agreement. 

A. I do not find the facts as requested in the seventh re. 
quest for finding of fact. The settlement of 1877 with the 
Spencer heirs, was, in the view I take of the case, but the 
establishing and confirmation of the rights of Alfred Griffin in 
the land in dispute. This settlement of 1877 was made on the 
basis of Griffins old contract of 1857. In arriving at the sum 
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to be paid, the former payments made by Griffin were credit- 
ed. Thus in this last settlement, all the equities of Griffin 
Were recognized. To settle with the Spencer htrirs and get a 
good title to the land for Griffin were exactly the things which 
Snyder had agreed years before to do for Griffin. The tripart- 
ite agreement itself does not state the agreement between the 
parties even adopting Sydcrs view of it, for his vfcrsion is 
that Griffin was to have one hundred acre« by paying the dif- 
ference between $1,979.15 contributed by him to the settle- 
ment and $3,500.00. This completely overlooks the $2,000.00 
also contributed by Griffin to the settlement of 1877. That 
was^a judgment which Mrs. Broom, had against the Spencers, 
and she voluntarily relinquished in Alfred's favor. 

Eighths- The bark and timber were mostly taken from 
the land in dispute prior to 1877, ^^^ ^^ execution of the 
tripartite agreement, and there value or amount is not an ele- 
ment in determining the rights of the parties in this suit. 

A. I find the facts to be partly as stated in this request 
for finding of fact. 1 find the bark and timber were mostly 
taken from the land in dispute prior to 1877. I find their value, 
or amount is an element in determining the rights of the part- 
ies to this suit, in this way. Eugene Snyder had recognized 
Alfred Griffin as the owner of this land, and had agreed to buy 
the lumber and bark from him at ceitain specified prices. 
Under this agreement the lumber and bark had been deliver- 
ed, and at the time of the settlement in April, 1877, Snyder 
was indebted to Griffin on account of such lumber and bark to 
more than the amount which Snyder ever expended in acquir- 
ing title to this land. 

DEFENDANTS REQUESTS FOR FINDINGS OF FACT. 

First. That on the 13th day of March, 1857, Calvin 
Spencer entered into a written agreement with Alfred Griffin, 
the defendant, to sell to him land in dispute in this case for 
the sum of fifty-four hundred dollars ($5,400.00) payable in 
installments. 

A. I find the fact as requested in the defendants first 
request. 
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Second, That in pursuance of such contract Alfred Griflfin, 
the defendant, went info possession of said land and remain- 
ed in possession thereof claiming the same as his own until 
the 13th day of December, 1866 when he was removed from 
the posse<!sion by a writ of habere facias possessionem. 

A. I find the facts as requested in this request. 

Third, That said Alfred Griffin again went into posses- 
sion of the premises claiming to own the same about 1868, and 
has remained in possession of the same claiming to own the 
whole thereof from that day up to the time of the bringing of 
this suit. 

A. I find the facts as stated in this request except that 
the date should be April or May, 1871 instead of 1868. 

Fourth, That the legal title to said premises was at the 
time of making such contract and until November 6th, 1866, 
in Henry Cramond and that before that time a verbal agree- 
ment was entered into between said Alfred Griffin and Eugene 
Snyder that said Snyder should advance the money for Griffin 
sufficient to purchase the title from Cramond; and whenever 
said Snyder should be re-imbursed by. said Griffin for the 
amount which he should thus advance, said Snvder was to 
convey to him the legal title, and that it Was then agreed be- 
tween them that said Griffin was to get off the bark and timber 
and deliver it to said Snyder and thus make the payment 
which Snyder was to advance for him to Cramond. 

A. I find the fact as stated in this request. 

Fifth, That in pursuance of such agreement said Snyder 
did advance the money for Griffin to Cramond and took a con- 
veyance of the legal title to himself; and said Griffin did go 
on and deliver to said Snyder the logs and bark to an amount 
largely in excess of the amount which he had thus advanced. 

A. I find the fact as stated in this request. 

Sixth, That in 1877, said Snyder procured a conveyance 
from the heirs of Calvin Spencer of their interest of the whole 
title to the property, (said Snyder having previous thereto 
conveyed the legal title to them) upon the agreement with 
said Griffin that he would apply all the money which he was 
then owing to said Griffin upon the purchase money which he 
then paid or secured to the Spencer heirs, and would re-convey 
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to him the whole land the title to which he received from the 
Spencer heirs. 

A. I find the fact as stated in this request. 

Seventh. That at this time the said Snyder was owing to 
said Alfred Griffin the sum of nine thousand three hundred 
and seven dollars and seventy-three cents ($9,307.73) or there- 
abouts, with interest from 1873, ^^^ ^^^^ ^^^^ ^^^ ^^^ largely 
in excess of the amount which Snyder then advanced for said 
Griflfin. 

A. I do not find the fact as stated in this request, but I 
find that the amount which Snyder owed Griffin in April, 1877, 
was in excess of the amount which Snyder had paid Cramund 
for the legal title with interest to that date, and also the 
amount paid by Snyder to Spencer heirs. That is, it was in 
excess of Doth these amounts added together. 

Eighth. Tnat at the time of such settlenient with the 
Spencer heirs said Alfred Griffin procured the sum of three 
thousand nine hundred and seventy-nine dollars and twelve 
cents ($3,979.12) to be applied and paid thereon by turn with 
his mother, Mrs. Broom, and an assignment of a portion of a 
mortgage entered in the Common Pleas of Luzerne County. 

A. I find the fact to be as stated in this request. 

Ninth. That, instead of carrying out this agreement 
with Alfred Griffin as aforesaid, said Snyder conveyed the 
same to Theodore Shultz, who was one of the firm of Shultz, 
Southwich & Company. 

A. I find the fact to be as stated in this request. 

Tenth. That at the time of such conveyance said Griffin 
was still in possession of the whole property and claimed to 

own it. 

A. I find the fact to be as stated in this request. 

Eleventh. That said firm of Shultz, Southwick & Com- 
pany, had notice of the claim of Alfred Griffin. 

A. I find the fact to be as stated in this request. 

Twelfth. That said Alfred Griffin was unable to obtain 
a settlement of the accounts between himself and said Snyder 
after he received the conveyance of the property ; and that 
Jackson S. Shultz o le of the firm of Shuliz.Southwick & Com- 
pany, directed Jesse Snyder to examine the books and accounts, 
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and agree that if they showed that Griffin had paid up the fuU 
amount of purchase money for the land he should have it. 

A. I find the fact to be as stated in this request. 

Thtrteifith, That said Snyder did examine the books and 
accounts and made a statement to the firm of Shultz. South- 
wick & Company, showing that he had not only paid up all 
the purchase money, but that they were largely indebted to 
said Griffin over and above such payment, and that too at the 
time when said Eugene Snyder took the conveyance from the 
heirs of Calvin Spencer. 

A. I find the fact to be as stated in this request* 

Fourteenth. That in the ejectment suit brought by Calvin 
Spencer aq; tinst Alfred Griffin upon which the writ of habere 
facias possessionem was issued there was no trial of any isssue 
whatever between the parties ; there was no statement upon 
the record upon what title the ejectment' was brought ; and 
there was no conditional verdict or otherwise in said suit, but 
the judgnient therein was a judgment obtained by default for 
want of both an appearance and plea. 

A. 1 find the fact to be as stated in this request 

FINDINGS OF LAW. 

■ 

I.' The title of the plaintiff in this case can stand on no 
high^ ground than the title of Eugene Snyder. If Snyder 
could not recover in this case then plaintiff cannot recover. 

2. Snyder having recognized Griffin*s ownership in the 
land, and agreed to buy the timber and bark from him, and 
use the motiey arising therefrom to perfect the title for Griffins' 
benefit, and at the time he acquired the title he being in pos- 
session of Griffins' money for that purpose, it amounts to a 
payment of the purchase money by Griffin, and a resulting 
trust arises in Giiffin's favor for the land. 

3. Defendant is entitled to judgment in this case for the 
land described in this writ. 

defendant's request for findings of law. 
First, That the ejectment of Calvin Spencer vs. Alfred 
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Griffin was not conclusive upon the rights of Alfred Griffin 
and did not destroy them. 

A. I do not find the law as stated in this request. Alfred 
Griffin, after being dispossessed upon the action of ejectment 
had no rigrhts in the land, as against the heirs of Calvin 
Spencer ; Eugene Snyder however, is in no position to take 
advantage of this, as he recognized Griffin as the owner and 
undertook as Griffins* attorney to acquire the title from 
Spencers. The Spencers, instead of taking advantage of their 
position, did, as matter of fact, recognize Griffins equity, and 
so, while the law would not have given it to him, the Spencers 
gave it to him, and it should enure to his benefit, and not to 
the benefit of Snyder. 

Second. That Eugene Snyder was a trustee of the title 
obtained from Henry Cramond for said Alfred Griffin. 

A. I find the Jaw as stated in this request. 

Third. That Eugene Snyder was a trustee for the legal 
title obtained from the heirs of Calvin Spencer for said Alfred 
Griffin; 

A. 1 find the law as stated in this request. 

Fourth. That the possession of Alfred Griffin at the time 
of the conveyance by Eugene Snyder to Theodore Shultz 
was notice of his claim* of title, and Theodote Shultz was not 
a bona fide purchaser without notice of such title, but took 
the same subject to the same trust under which Eugene Sny- 
der held the same so far as Alfred Griffin was concerned. 

A. I find the law as stated in this request. 

Fifth. That Theodore. Shultz, having obtained the title 
from Eugene Snyder, the trustee of Alfred Griffin, under these 
circumstances, is not entitled to recover in this suit, and that 
the contract entered into between Swartz, the administrator of 
Calvin Spencer, and Eugene Snyder and Alfred Griffin was 
void for want of mutality, there being no authotity on the 
part of Swartz as administrator to enter into such contract. 

A. I find the law as stated in the first portion of this re- 
quest but not as stated in the latter portion of the request. 

JUDGMENT. 
; The Prothonotary of Lackawanna CoUnty is hereby 
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directed to enter judgment in this case in favor of the defend- 
ant. H. A. KNAPP, 

Oct. 24, 1 89 1. Referee. 

EXCEPTIONS TO REFEREE'S REPORT. 

The plaintiff, above named, by his attorneys, A. D. Dean 
and James H. Torrey, files the following exceptions to the 
report of the learned referee in the above entitled case, to 
wit: 

Ttrst. He excepts to that portion of the 14th finding of 
fact, wl ich is as follows: "This Williams lot is the same lot 
which was afterwards sought by Snyder to be set off to Griffin, 
Williams having abandoned his contract." 

Second, He excepts to the Referee's 19th finding of fact, 
which is as follows: "The transactions between Eugene Sny- 
der and Alfred Grifin concerning the land in dispute, com- 
mencing with the acquir by Snyder of the Cramond title 
in 1866, and continuing in the power of attorney contract of 
1868, the defence to the Spencer bill in equity in 1869, and 
the years following, by settiiig up the Spencer deed of which 
Griffin had acquired possession the stripping of the land of * 
lumber and bark during the years from 1871 to 1875, and the. 
acquiring by Snyder of the Spencer title in 1877, were all in 
pursuance of a verbal agreement, made between Eugene Sny- 
der and Alfred Griffin, to the effect that Eugene Snyder would 
advance §uch sums of money as were necessary to acquire, 
first, the legal title from Cramond, and second to make the 
best settlement that could be made with the Spencer heirs, if 
their claims could not be entirely defeated, and that as secur- 
ity for such sums of money Snyder was to have the lumber and 
bark from the premises. Griffin being credited with certain 
specific sums for such lumber and bark to wit: seven dollars 
per thousand for hemlock logs, seven dollars per cord for bark 
and twelve dollars per thousand for pine logs, and that when 
Snyder had received such lumber and bark in sufficient quan- 
tities to reimburse him for all his expenditures then such 
titles as he should acquire in the land should be made over to 
Griffin." 
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Tktrd, He excepts to that part of the Referee's 20th 
finding of fact, which is as follows : **The fifty acres of Fitz- 
simons, and fifty acres of Rape, comprise the Secor tract. 
This deed while made to Theodore Shultz, was in reality 
given to Theodore Shultz for the firm of Shultz, Southwick 
and Company, a firm to which, upon the date of the deed, 
Eugene Snyder was largely indebted. The consideration of 
the deed is mentioned as fifty thousand dollars, but no new 
consideration moved to the grantor at the time of the giving 
of the deed. 

Fourth, He excepts to that part of the Referee's 23rd 
finding of fact, which is as follows : "While this Power of 
Attorney Contract is not very clear in its terms, it is not in- 
consistent, in the judgment of the Referee, with the further 
a^ifreements which it is found that Griffin and Snyder had 
made, to wit : that Griffin should place his matters in Snyder's 
hands for settlement. That Snyder would make the best 
terms he could with the Spencer heirs, using the Spencer deed 
as a weapon of defence, and that meantime they would strip 
the land of lumber and bark, and Griffin to have the title to 
the land upon Snyder being re-imbursed by the lumber and 
bark, at the prices heretofore named, for such sums as he should 
expend. 

Fifth, He excepts to that part of the Referee's 24th 
finding of facts, which is as follows: "This 218 acres includes 
about all of the Campbell warrant except the Secor tract, and 
the hundred acres covered by the Williams contract, and after- 
wards upon the abandonment by Williams of his contract, 
surveyed off by Snyder and Hartwell for Griffin under Snyder's 
claim that Griffin was only to have 100 acres. This 218 acres 
is therefore the substantial subject matter of this controversy. 

Sixth, He excepts to the Referee's answer to the plain- 
tiff's 4th request for finding of fact, which request and answer 
are as follows: "The conveyance to Snyder by the Spencer 
heirs in 1877 was subject to the Miller and Williams contract; 
they are still outstanding, and Snyder and his grantees are 
liable to be called upon to account to Miller and Williams for 
the bark and timber on account of the purchase money due on 
their ccntract." "A. I find that the conveyance to Snyder 
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by the Spencer heirs in 1877 was subject to the Miller and 
Williams, contracts, although I understand the Williams con* 
tract to have been abandoned by Williams before that date, 
foi; Snyder's version of his agreement with Griffin in April 
1877 >s, that he was to give Griffin a deed for the actual land 
previously covered by the Williams contract. As to the other 
matters in the fourth request for finding of (act 1 do not find 
as therein requested. 

Seventh, He excepts to the Referee's answer to plaintiff's 
5th request for finding of fact, which request and answer are 
as follows : '*At the time of the agreement between Swartz. 
administrator, Griffin and Snyder in 1877 (Exhibit 2 Rebuttal) 
there was tio agreement between Griffin and Snyder that the 
latter should convey to'the former all of the land then cqnvey- 
ed to him by the heirs of Spencer." '*A. I do not find the 
facts as requested in the fifth request. The view I take 
of the matter between Griffin and Snyder is, that Sny- 
der voluntarily placed himself in a position of a trustee for 
Griffin as to the title of this land. This relation continued 
for years and was relied upon by Griffin at the time of the 
settlcmet in April, 1877. It required no new express agree 
ment at that time to make Snyder a trustee for Griffin for the* 
title acquired from the Spencers, the purchase money being 
largely paid at the time by Griffin and that which was paid by 
Srlyder being paid by him out of funds of Griffin's in his 
hands which he had agreed to apply to that very purchase." 

Eighth. He excepts to the Referee's answer to plaintiff's 
6ih request for finding o! fact, which request and answer are 
as follows : **The contribution of Griffin to the purchase money 
paid in 1877 to Swartz adirfinistrator, was $2,000.00. in con- 
sideration of which, and of the further sum of $500.00 to be 
thereafter paid, which has not been done, Snyder agreed by 
parol to convey to him one hundred acies of the tract adjoin- 
ii)g the tarm builJings. This coruract or agreement Snyder 
wa< willing and attempted to carry out, being only prevented 
by Griffin's repudiation of it." "A. I do not find the facts 
as slated in the sixih.requtst for finding of fact. The con- 
tribution of Griffin to the settlement mentioned was $3,979. 15." 

Ninth. He excepts to the Referee's answer to plaintiff's 
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7th request for findinp^of fact, which request and answer are 
as follows : "All previous equitable or legal claims to the land 
in dispu4£ on the part of Griffin were intended to be and were 
actually merged in the agreement of April, .1877, called the 
tripartite agreement." "A. I do not find the facts as request- 
ed in the seventh request for finding of fact. The settlement 
of 1877 with the Spencer heirs, was, in the view I take of the 
case, but the establishing and confirmation of the rights of 
Alfred Griffin in the land in dispute. This settlement of 1877 
was made on the basis of Griffin's old contract of 1857. In 
arriving at the sum to be paid, the former payments made by 
Griffin were credited. Thus in this last settlement, all the 
equities of Griffin were recognized. To settle with Spencer 
heirs and get a good title to the land for Griffin were exactly 
the things which Snyder had agreed years before to do for 
Griffin. The tripartite agreement itself does not state the 
agreement between the parties, even adopting Snyder's view 
of it, for his version is that Griffin was to have one hundred 
acres by paying the difference between $i>979.iS contributed 
by him to the settlement and $2,500.00. This completely 
overlooks the $2,000.00 also contributed by Griffin to the settle- 
ment of 1877. That was a judgment which Mrs. Broom, had 
against the Spencers, and she voluntarily relinquishen in 
Alfred's favor* 

Tenth. He excepts to the Referee's answer to plaintiff's 
8th request for finding of fact, which request and answer are 
ak follows : "The bark and timber were mostly taken from the 
land in dispute prior to 1877, and the execution of the tripar- 
tite agreement, and their value or amount is not an element 
in determining the rights of the parties in this suit." "A. 
I find the facts to be partly as stated in this request for finding 
of fact. I find the bark and timber were mostly taken from 
the land in dispute prior to 1877. I find their value, or 
amount, is an element in determining the rights of the parties 
to this suit, in this way : Eugene Snyder had recognized 
Alfred Griffin as the owner of this land, and had agreed to buy 
ibe lumber and bark from him at certain specified prices, 
linder this agreement the lumber and bark had been deliver- 
ed, and at the time of the settlement in April, 1877, Snyder 



a76 LACKAWANNA JURIST. 

was indebted to Griffin on account, of such lumber and bark to 
more than the amount which Snyder ever expended in acquir- 
ing title to this land." 

Eleventh. He excepts to the Referee*s answer to defend- 
ant's 4th request for finding of fact, which request and an3wer 
arc as follows : ' That the legal title to said premises was, at 
the time of making such contract and until November 6th, 
1866. in Henry Cramond, and that before that time a verbal 
agreement was entered into between said Alfred Griffin and 
Eugene Snyder that said Snyder should advance the money 
for Griffin sufficient to purchase the title from Cramond ; and 
whenever said Snyder should be re-imbursed by said Griffin 
for the amount which he should thus advance, said Snyder 
was to convey to him the legal title, and that it was then 
agreed between them that said Griffin was to get off the bark 
and timber and deliver it 10 said Snyder and thus make the 
payment which Snyder was to advance for him to Cramond." 
*'A. I find the fact as stated in this request.*' 

Twelve. He excepts to the Referee's answer to defend- 
ant's 5th request for finding of fact, which request and answer 
are as follows : "That in pursuance of such agreement said 
Snyder did advance the money for Griffin to Cramond, and 
took a conveyance of the legal title to himself ; and said Griffin 
did go on and deliver to said Snyder the logs and bark to an 
amount largely in excess of the amount which he had thus 
advanced " "A. 1 find the fact as stated in this request." 

Thirteenth. He excepts to the Referee's answer to de- 
fendant's 6th request .for finding of fact, which request and 
answer are as followb: "That in 1877, said Snyder procured a 
conveyance from the heirs of Calvin Spencer of their interest 
of ihe whole title to the property, (said Snyder having previous 
thereto conveyed the legal title to them) upon the agreement 
with said Griffin that he would apply all the money which he 
was owing to said Griffin upon the purchase money which he 
then paid or .seci.red to the Spencer heirs, and would re-convey 
to him the whole land, the title to which he received from the 
Spencer heirs.'' "A. I find the fact a-, stated in this request." 

Fourteenth. He excepts to the Referee's answer to de- 
fendant's 7th request for finding of fact, which requests and 
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answer are as foJlows : *'That, at this time, the^said Snyder was 
owing to said Alfred Griffin the sum of nine thousand three 
hundred and sex en dollars and seventy-three cents ($9,307.73) 
or thereabouts, with interest from 1873, and that said sum was 
largely in excess of the amount which Snyder then advanced 
for said Griffin." *'A. I do not find the fact as stated in this 
request, but I find that the amount which Snyder owed Griffin 
in April, 1877, ^^^ ^^ excess of the amount which Snyder had 
paid Cramond for the legal title with interest to that date, and 
also the amount paid by Snyder to Spencer heirs. That is, it 
was in excess of both these amounts added together." 

Ftjteenth, He excepts to the Referee's answer to defend- 
ant's 8th request for finding of fact, which request and answer 
are as follows: "That at the time of such settlement with the 
Spencer heirs said Alfred Griffin procured the sum of three 
thousand nine hundred and seventy-nine dollars and twelve 
cents ($3,979. 1 2) to be applied and paid thereon by turn with 
his mother, Mrs. Broom, and an assignment of a portion of a 
mortgage entered in the Common Pleas of Luzerne County." 
"A. I find the fact to be as stated in this request." 

Sixteenth, He excepts to the Referee's ansv erto defend 
ant's 9th request for finding of fact, which request and answer 
are as follows: "That, instead of carrying out his agreement 
with Alfred Griffin, as aforesaid, said Snyder conveyed the 
same to Theodore Shultz, who was one of the firm of Shultz, 
Southwich and Company." "A. I find the fact to be as 
stated in this request," 

Seventeenth, He excepts to the Referee's answer to de- 
fendant's 13th request for finding of fact, which request and 
answer are as follows : "That said Snyder did examine the 
books and accounts and made a statement to the firm of 
Shultz, Southwick and Company showing that he had not 
only paid up all the purchase money, but that they were 
largely indebted to said Griffin over and above such payment, 
and that too at the time when said Eugene Snyder took the 
conveyance from the heirs of Calvin Spencer." "A. I find 
the fact to be as stated in this request." 

Eighteenth, He excepts to the Referee's 2nd finding of 
law, which is as follows : "Snyder having recognized Griffin's 
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ownership in the land, and agreed to buy the timber and bark 
from him, and use the money arising therefrom to perfect the 
title for GrifRn's benefit, and at the time he acquired the title, 
he being in possession of Grifiin's money for that purchase, it 
amounts to a payment of the purchase money by Griffin, and 
a resulting trust arises in Griffin's favor for the land." 

Nineteenth, He excepts to the Referee's 3rd finding of 
law, which is as follows: "Defendant is entitled to judgment 
in this case for the land described in the writ." 
• Twentieth. He excepts to the Referee's answer to defend- 
ant's 2d request for finding of law, which request and answer 
are as follows: "That Eugene Snyder was a trustee of the 
title obtained froKn Henry Cramond for said Alfred Griffin." 
"A. I find the law* as stated in this request." 

Twenty-first. He excepts to the Referee's answer to de- 
fendant's 3d request for finding of law, which request and 
answer are as follows : "That Eugene Snyder was a trustee for 
the legal title obtained from the heirs of Calvin Spencer for 
said Alfred Griffin." "A. I find the law as stated in this 
request." 

Twenty-second. He excepts to -^the Refereie's answer to 
defendant's 4th request for finding of law, whic|i request and 
answer are as follows: "That the possession of Alfred Griffin 
at the time of the conveyance by Eugene Snyder to Theodore 
Shultz was notice of his claim of title, and Theodore Sbultz 
was not a bona fide purchaser without notice of such title, but 
took the same subject to the same trust under which Eugene 
Snyder held the same so far as Alfred Griffin was concerned.'* 
'*A. I find the law as stated in this request." 

Twenty-third. He excepts to the Referee's answer to de- 
fendant's 5th request for finding of law, which request and 
answer are as follows : "That Theodore Shultz, having oDtain- 
ed the title from Eugene Snyder, the trustee of Alfred Griffin, 
under these circumstances, is not entitled to recover in this 
suit, and that the contract entered into between Swartz, the 
administrator of Calvin Spencer and Eugene Snyder and 
A It red Griffin, was void for want of mutality, there being no 
authority on the part of Swartz as administrator to enter into 
such contract." "A. I find the law as stated in the first 
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portion of this request,but not as stated in the latter portion 
of the request.** 

Twenty fourth. He excepts to the Referee's direction of 
entry oPjudgment, which is as follows: "The Prothonotary of 
Lackawanna County is hereby directed to enter judgment in 
this case in favor of the defendant." 

A. D. Dean, 

JAS. H. TORREY, 

Attorneys for PlaintifiF. 
SUPPLEMENTAL REPORT OF REFEREE. 

To the Honorable the Judges of said Court : 

Since making and filing my report in the above case, it 
has been called to my attention that I omitted to answer the 
plaintiffs request for finding of law. 

This ommission was unintentional and I now remedy it 
by filing this supplementary report : 

PLAINTIFFS REQUESTS FOR FINDINGS OF LAW. 

1. The ejectment suit of Spencer vs. A. Grifiin being to 
enforce performance of contract for purchase of land in dis- 
pute the judgment therein and delivery of possession by hab. 
fa. issued thereon extinguished his rights in said land. 

A. I find as requested in this point. 

2. The defendant having cancelled his contract with 
Snyder of date 29th February, 1768, and having entered into 
a new agreement (tripartite) of April, 1877, he is estopped 
from setting up defences growing out of the contract of 1868, 
or others made prior to the agreement of 1877, and this 
action must be decided upon the basis of the agreement of 

1877. 

A. I find the law as requested in this point, but as the 

tripartite agreement of April, 1877, ^^ '^ ^^ written, does not 

express the entire agreement of the parties made at that time, 

the previous situation of the parties with reference to each 

other, and their former course of dealing, may be considered, 

for the purpose of ascertaining what the agreement of April, 

1877, actually was. 
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3. The plaintiff is entitled to recover the land as describ- 
ed in the amended description; but one hundred acres thereof 
cut off from the eastern part of the tract, including farm build- 
ings as surveyed by Hartwell, to be released* on condition that 
the defendant pay the plaintiff the sum of $500, with interests 

from May 7, 1877, within days of the entry of judgment 

on report of Referee. 

A. I~donot find the law as requested in this point but 
find that the defendant is entitled to judgment. 

Henry A. Knapp, 
January 11, 1892. Referee. 

To the Counsel for said parties. 

The foregoing Supplementary report will be filed in the 

Prothonotary's office, January 21, 1892. 

Henry A. Knapp, 

Referee. 
Service of above notice accepted, January 1 1, 1892. 

JESSUPS & Hand, 
JAS. H. TORREY, Atty's for deft. 

Counsel for plff. 

EXCEPTIONS TO REFEREE'S SUPPLEMENTAL 

REPORT. 

Now, January i6th, 1892, the plaintiff excepts to th^ . 
Referee's supplemental report for the following reasons. 

First. The learned Referee erred in his answer to plain- 
tiff's second request for finding of law, said request and aniiwer 
are as follows : 

"5. The defefndant having cancelled his contract with 
Snyder of date 29th February, 1868, and having entered into 
new agreement (tripartite) of April, 1877, ^^ is estopped from 
setting up defences growing out of the contract of 1868, or 
others made prior to the the agreement of 1877, and this 
action must be decided upon the basis of the agreement of 

1877. 

A. I find the law as requested in this ppint, but as the 

tripartite agreement of 1877, ^^ it is written, does not express 

the entire agreement of the parties made at that time, the 
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previous situation of the parties with reference to each other, 
and their former course of dealing, may be considered, for 
the purpose of ascertaining what the agreement of 1877 s^ctu- 
ally was." 

Second, The learned Referee erred in his cmimission to 
plaintifl^s third request for finding of law, said request and 
answer are as follows : 

"The plaintiff is entitled to recover the land described in 
the amended description ; but one hundred acres thereof cut 
ofT from the eastern part of the tract, including farm buildings 
as surveyed by Hartwell, to be released on condition that the 
defendant pay the plaintiff the sum of $500, with interest from 

May 7th, 1877, within days from the entry of judgment on 

report of Referee. 

A. I do not find the law as requested in this point but 
find that defendant is entitled to judgment.'* 

A. D. Dean, 
Jas. H. Torrey, 

Attorney's for plaintiff. 

EXCEPTIONS TO REPORT OF REFEREE. 

GuNSTER, J. After a careful examination of the evidence 
I am of the opinion that the findings of fact, so far as the referee 
found them against the plaintiff, are abundantly sustained by 
the evidence. The evidence is unusually full, clear, precise and 
unequivocal that whatever Mr. Snyder, the plaintiff's grantor, 
did, in obtaining the legal titles to the land in dispute, he did, 
not for himself or with his own means, but for and on behalf 
of the defendant and with the means of the defendant. But 
even if this were not so I think the judgment should be for the 
defendant for the reason that he was the owner of the equit- 
able title to the land and had paid the purchase money in full. 
I do not agree with the conclusion of the learned master that 
the ejectment suit of Spencer vs. Griffin, the judgment therein 
and delivery of possession by hab. fa. issued thereon extinguish- 
ed Griffin's rights in said land. It is true this suit is mention- 
ed in the report as an equitable ejectment to enforce the 
specific performance of the contract of purchasi^ by Griffin 
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from spencer, but the referee expressly finds that there was 
no trial of any issue whatever oetween the parties; that there 
was no statement upon the record upon what title the eject- 
ment was brought; and there was no conditional verdict or 
otherwise in said suit, but that the judgment therein was a 
judgment obtained by default for want of both an appearance 
and plea. The case therefore does not fall within the pro- 
visions of the Act of 1846, P. L. 424 for there is no conditional 
verdict or confesssion of judgment. I concede that it was re- 
cited in Seilzinger vs. Ridgway, 9 Watts 496, that in this state 
an action of ejectment upon an equitable title is a substitute for 
and equivalent 10 a bill in equity, and that the verdict and 
judgment have all the conclusive effect which the decree of a 
chanceller would have, a/id that when a. record in general it 
may be shown by parol* what were the matters in litigation*, 
The record may be explained, though it cannot be contradict- 
ed. The matters in dispute may be identified. Meyers vs.. 
Hill, 46 Pa. 9; Jreftz vs. jPitts, et al, 74 Pa. 343. Under the 
findings of the referee the action was an ordinary action of 
ejectment and nothing more. It does not appear from the 
record or from the evidence that any equities were invoked 
or adjudicated and there was no trial upon the merits. ''In, 
order to make a judgment or other final adjudication proceed- 
ing from a court of competent jurisdiction, available as a bar 
in a second action between the same parties or their privies, 
two things only are essential ; 1st, that the issue in the second 
action, upon which the judgment is brought to bear, was a 
material issue in the first action, necessarily determined by the 
judgment therein ; 2nd, that the former judgment was upon 
the merits.*' Freeman on judgment, § 256. As was said by 
Mr. Justice Strong in Meyers vs. Hill, 46 Pa. 9th a party is not 
concluded by a prior judgment, unless the precise question 
^hich he seeks to raise was then necessarily tried and deter, 
mined. If in the former, a decision of the question was not 
essential to the rendition oi the judgment, it the judgment 
could have been given tvithout deciding the particular matter* 
and the record does not .show that it was at issue, the judgment 
will not be considered as having settled it.'* This doctrine is 
particularly applicable to the preservation of equitable rights 



LACKAWANNA JURI81, 888 

and to cases of ejectment. McGreary vs. Carey, 45 Cal, 128 ; 
Freeman on judgments, § 282 ; Black on judgments, §766. 

The exceptions are dismissed, the report of the referee is 
confirmed and it is ordered that judgment be entered in favor 
of the defendant. 



Oakley vs, Oakley. 

{In Court of Common Pleas of Lackawanna County^ No. 200^ 

November Term, i8pi.) 

IN DIVORCE. 

Tb« Act of June 8, 1801 P. L. 247, does not apply to oatei oC desertion. It is * 
supplement to the Act of 1855, P. L. 68. which mentions as the onl j oases of divorce 
**pertonal abuse and such conduct on part of either husband or wife as to render 
the coudicion of the othei* pai-cy intolerable and life burdensome." 

Also the Act of 1801 offends against the constitutional provisions that **do law 
shall be revived, amended, or the provisions thereof extended or conferred, bj 
reference to its title only, but so much tliereof as is revived, amended, extended er 
conferred shall l>e re-enacted and published at length." Constitution Article III, 
Section 6 

In cases where the language of the Statute would seem to give extra territorial 
power the Supreme Court has denied its exercise. Balloton*s Appeal, 08 Pft. 88. 

■ /. £, Ross for libellant, 

GuNSTER, A. L. J. The petitioner alleges that she was 
formerly a citizen of Penn.sylvania ; that in March, 1872, she 
intermarried with the respondent a citizen of the State of New 
York and that he more than two years ago, without reasonable 
cause but wilfully and maliciously deserted her and absented 
himself from her, whereby she has been forced to return to 
her former domicile within this commonwealth. The sub- 
poena has been returned non est tri7fentus aiXid we are now asked 
to BiWaLTd SLtia/tassubpasna And to direct that if personal service 
of the same cannot be made, notice of the proceedings be 
given to the respondent a non-resident husband, by registered 
letter to his last known place of residence, in addition to the 
usual publication. Counsel for the petitioner contends that 
notice by registered letter is authorized by the act of June 8, 
1891, P. L. 247 and that, in cases covered by said act where 
personal service of the subpoena cannot be made upon the' 
husband by reason of his non-residence within this common- 
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wealth, such notice by registered letter with the usual publica- 
tion will be. sufficient to give us jurisdiction over a non resi- 
dent. 

It is a mistake, we think, to suppose that the act of 189 1 
is applicable to cases of desertion It is entitled "a further 
supplement to an act entitled '*an act extending the jurisdic- 
tion of the courts of this commonwealth in cases of divorce 
"approved the ninth day of March, Anno Domini one thou- 
sand eight hundred and fifty-five." The onl\ causes for divorce 
mentioned in the Act of 1855 P. L. 68, are personal abuse and 
such conduct on the part of either the husband or wife as to 
render the condition of the other party intolerable and life 
burdensome, and the purpose of the act evidently was to give 
the courts of the commonwealth jurisdiction in such cases 
notwithstanding the fact that the parties were at the time of 
the occurring of said causes domiciled in another state. This 
was construed to be applicable to cases for the causes men- 
tioned where both parties were domiciled in another state. By 
the supplement of 1858, P. L. 450, the jurisdiction conferred 
by the Act of 1885 was extended to all cases for the 
causes mentioned in the latter act where either of the 
parties were or may be at the time of the occurring of said 
causes, domiciled in another state or country; Desertion is 
not mentioned in either of these statutes, and it may be re- 
marked that while they gave our courts jurisdiction or power to 
grant divorces for the two causes mentioned, notwithstanding 
the fact that such causes occurred in another state, neither of 
them gives' or attempts to give us jurisdiction over a per>on 
who cannot be reached by due process wit-hin our own com- 
monwealth. Referring in its title to the act of 1855, the act of 
1891 provides "that the jurisdiction conferred in and* by said 
act to which this is- a supplement, is hereby extended to all 
cases of divorce from the bonds of matrimony, and from bed 
and board, and for the causes therein mentioned, whtre it 
shall be shown to the court by the petition of any wife, that 
she was formerly a citizen of this commonwealth," etc. This 
clearly refers to the causes mentioned in the act of 1855 and 
as said before, desertion is not included in them. There was 
no necessity for adding desertion to the causes mentioned in 
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the act of 1855 as jurisdiction in such cases had already been 
conferred by the act of 26 April, 1850, P. L, 591, section 6. It 
seems to us that the purpose of the act of 1891 was not to 
increase the causes for divorce but to authorize our courts to 
decree divorces for the causes mentioned in the Act of 1855 
where personal service of the subpoena cannot be made upon 
the husband by reason of his non-residence within this com- 
monwealth and ''where it is shown to the court by the peti- 
tion of the wife that she was formerly a citizen of this common- 
wealth, and that having intermarried with a citizen of any 
other state or any foreign country, she has been compelled to 
abandon the habitation and domicile of her husband in such 
other state or foreign country, by reason of his adultery or of 
his cruel and barbarous treatment or of such indignities to her 
person as to render her condition intolerable and her life bur> 
densome, or wilful or malicious desertion and absence from 
the habitation of the other without a reasonable cause, and 
has thereby been forced to return to her former domicile with- 
in this commonwealth.'* For those reasons we are not author- 
ized to order notice to be given by registered letter. 

But there are other reasons why such an order should not 
be made. As said before, the act of 189 1 attempts to author- 
ize divorces in Pennsylvania not only for offences committed 
in another state but where the offender is actually domiciled 
in another state and on whom the subpoena cannot be person- 
ally served. Whatever might be the effect in Pennsylvania of 
a decree in such a case there can be no question but that out- 
side of the state line it would be a nullity. Reel vs. £lder62 
Pa. 308, Coleman's Appeal 75, Pa. 441 ; Overseers of Line- 
line vs. Overseers of Chillibuaque, 87 Pa 294 ; Ralstones Appeal 
93 Pa. 133. In the last case cited Mr. Justice Mercur says 
that ''in cases where the language of the statute would seem 
to give extra-territorial power this court has denied its 
exercise.*" 

In addition to the difficulties mentioned, the act of 1891 
offends against the constitutional provision that "no law shall 
be revived, amended, or the provisions thereof extended or 
conferred, by reference to its title only, but so much thereof 
ia revivetL amendecl, extended or conferred shaU be re-enact- 
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ed and published at length." Constitution Article III, Sec- 
tion 6. 

The Subpoena having been returned nau ist inventus the 
liabellant is entitled to an alias subpoena. If we obtain juris- 
diction over the respondent a divorce may be decreed, other- 
wise not. 

The motion to direct notice to be gi^en by registered 
letter i^ refused. Let an alias subpoena issue. 



Paser vs. Brock. 

{In Court of Common Pleas of Lackawanna County^ No. 144^ 

January Term^ /^P^O 

RULE FOR NEW TRIAL — EVIDENCE. 

PlaintifTs caae depended solely upon his own testimony. He claimed to hare 
been released by defendant who was plaintiff in the Judgment, in consideration of 
hi" agi'eelng to transfer to Vockrotb property and business which they held in 
common. The release set up was by pcu^l, and consiMted in plaintiff aslcing defen- 
dant Just before he signed the agreement of transfer, whether plaintiff would be 
released from the Judgment if he signed the paper and detendant answering that he 
would, plaintiff further claimed this assurance was repeated afterward, and was 
the inducement which led him to sign. 

ffe/d, that the evidence amounted to a mere srintiUa not sufflcimt to make 
out an agreement of release, and the writing which was executed at the time 
n^atived any such idea. The mere answer of Brock to the inquiry of Pa^k did 
not amount to an agreement nor did it place the two in the attitute of contracting 
parties, whether the evidence would be sufficient to raise an equitable estoppal 
against the enforcement of the Judgment, not decided. 

E. C. Newcomb for plaintiff. 
John F. Scragg for defendant. 

This case has been twice tried, and each time there has 
been a verdict for the plaintiff in the issue. There is therefore 
every reason for allowing the present verdict to stand if we 
could consistently do so. But after carefully considering the 
case we are again .satisfied — as we were after the first trial — 
that the evidence is not -sufficient to sustain the verdict 
Mndered. The plaintiff's case depends solely upon his own 
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testimony. He claims to have been released from paying the 
judgment by the platntifF therein — the defendant here — in 
consideration di his agreeing to transfer to Vockroth the pro- 
perty and business which they had in common. The release 
which is so set up was by parol, and consisted simply — ac- 
cording to the plaintiff's own testimony — in his asking Brock 
just before he was going to sign the agreement with Vockroth, 
whether he would be released if he signed the papers, and 
Brock's answering that he would. This assurance h^ sdyswas 
repeated afterwards and was the inducement which led him 
to sign. We do not think this sufficient under all the circum- 
stances to make out an agreement of release. It would be 
straining the case to so hold, and the writing which was execut- 
ed at the time negatives any such idea. If Brock then and 
there released Pasek, there was no necessity for the further 
agreement by Vockroth to release him, as the written contract 
undertakes to do. While Pasek asserts that he was induced 
to conclude his bargain with Vockroth on the strength of what 
Brock said, this cannot be allowed to make out a contract un- 
less that was what was actually understood and intended at 
the time by the parties. Of this we feel that there is no evi- 
dence or at least so little as to amount to a mere scintilla. 
While it may be that Brock was somewhat interested in bring- 
ing about the transfer of the business to Vockroth, it is going 
a great ways to hold, that his answer to the inquiry of Pasek 
amounted to an agreement to release him, or that the two 
stood in, or were drawn into, the attitude of contracting parties. 
Whether the evidence may not be sufficient to raise an equit- 
able estoppel against theenforcement of the judgment against 
Pasek, we say nothing. The case was tried and submitted to 
the jury upon the theory of an agreement which is materally 
different, and a new trial must therefore be ordered. 
The rule for a new trial is made absolute. 
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Shipper vs. Youngstown Bridge Company. 

{In Court of Common Pleas of Lackawanna County^ No. 5, 
April Term^ i8g2. Sitting in Equity,) 

RULE TO SHOW CAUSE WHY ATTACHMENT SHALL NOT ISSUE. 

An iojunction had been obtained by plaintiff xestraining defendant from 
raising a bridge, one foot, on Swetland street between, Eighth and Ninth Street*, 
said bridge Crossing the D., L. & W. R. R. tracks, and on account of its lownesa 
was a constant source of danger to brakemen when on the top of freight cars. 
After the injunction was served the workmen of the Bridge Company dtvisted, and 
the D., L. & W. official bearing that work was stopped on the bridge, orderd work- 
men of their company to proceed with the work and they did so and raii^ tha 
bridge, whereupon the above rule was issued, upon the argument, counsel for 
defendant ccAiteoded that as the workemen bad been ordered to do the work by 
their sufMriors and as the injunction was not directed to them tbf'y not being 
named as defendants, nor Mrved on them they were not guilty of contempt. 

Held, that an injunction is binding on all who know of it and any one who 
is present aiding and abetting the commission of the act or who permits it to be 
done in his presence and without remonstrance is himself guilty of actual breach 
of the injunction. 

One doing what he is told by a Ruperior when he knows, or ought to know, 
that his superior has no right to causean order of Court to be Tir^lated, cannot 
shield himself behind instructions received from thoee above him. 

Injunctions are not granted for nothing and to no purpose, when granted ia 
wants to t)e understood that it must be obeyed. 

John F, Scragg for plaintiff. 
Willard & Warren for defendant. 

GUNSTER, J. On the twenty-first of March a perliminary 
injunction was granted restraining the Youngstown Bridge Co. 
and its servants from elevating the bridge over the Delaware, 
Lackawanna and Western Railroad on Swetland street between 
Eighth and Ninth streets in this city mc^e than twenty feet 
in the clear from the track of. said railroad. It was served on 
the defendant's at seven o'clock in the morning of the folio ^- 
•ing day and they promptly desisted from the work in which 
they were engaged. A few hours later complaint was made 
before me that these respondents who are not named as defend- 
ant's, continued the work on the bridge after the service of the 

• 

injunction and with full knowledge that the same had been 
issued and served and thereupon this rule on them was grant- 
ed. In the affidavits filed by them they admit that the bridge 
ways raised but deny that there was any wilful violation of Ihc 
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injunction. It appears that they are employes of the Delaware, 
Lackawanna and Western Railroad Company and that the 
bridge was being constructed over the right of way of the com- 
pany some distance above their yards in this city. At the place 
where the bridge was being constructed there are four tracks 
and the grade is about seventy-five feet to a mile, coal, freight 
and passenger trains pass here at average intervals of not less 
than fifteen minutes and freight trains are required by the 
rules of the company to come to a stop before entering the 
yard, which makes it necessary for the trainmen andbrakemen 
in some instances to be outside and on top of the cars. Some 
of these cars are fourteen feet and three inches high above the 
rails. The plans for the bridge call for an elevation of only 
twenty feet above the tracks and if left in that place the men 
on top of the high cars passing under it would be in great 
jeopardy. This danger was greatly increased by the false 
structures under the bridge which was only eighteen feet above 
the tracks and unless warned of, and guarding themselves 
against these obstructions the men on top of the higher cars 
were in danger of being swept ofT and injured. It is alleged 
that the railroad company complained of this danger and that 
in consequence thereof permission was given to the Bridge 
Company by some city officials to raise the bridge from twenty 
to twenty-one feet. The authority for granting such permis- 
sion does not appear, but the Bridge Company were engaged 
in raising the bridge when, in obedience to the injunction, they 
desisted. As soon as the railroad company were informed 
that the work of elevating the bridge had stopped they put on 
a force of their own men, jacked the bridge up to the height 
of twenty-one feet and removed the false work. After a care- 
ful examination of all the evidence ot the case before me and 
in view of the statements made by counsel for the respective 
parties, I am satisfied that this was done, not in a spirit of 
wilful disobedience of the order of the court, but with a desire 
to remove a dangerous obstruction to the legitimate operation 
of the railroad. At the same time what was done was in viola- 
tion of the order of the court and it remains to be considered 
what part the respondent had therein. 

Mr. Walker is the master carpenter of the railroad com. 
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pany. He testifies that he was informed of the alleged ar- 
rangement by which the Bridge Company was to elevate the 
bridge ; that on the morning of March 22, he arrived on the 
ground with Mr. Loughlin ; that he found that while the west 
end of the bridge had been raised to the height of twenty-one 
feet, nothing was being done and that work had stopped and 
that the false work was still standing ; that he was told there 
was trouble between the Bridge Company and the people 
living in tlie neighborhood ; that he had no knowledge or inti- 
mation that an injunction had been issued restraining the 
Bridge Company and every body else from elevating the bridge; 
that when he saw the situation of the affairs he reported the 
facts and was directed to have his men go ahead and elevate 
the bridge to the highth of twenty-one feet and that he did 
so ; that no injunction was served on him until after the 
bridge was elevated and that the plaintiff made no objection 
to the false work being taken down. 

Mr. Lanning testifies that he is foreman under Mr. Walker ; 
that when he got to the bridge he found it already raised 
though the false works were still standing ; that Mr. Shiffer 
came to him and said he had an injunction to read and that be 
read it to him and that prior to that time he had had no -know- 
ledge of any restraining order of the court. 

Mr. Loughlin was the watchman stationed at the bridge 
by the railroad company to signal the trains and warri the 
train hands. He testifies that he had nothmg to do with 
elevating the bridge and that he did not know the company 
was violating the order of the court in elevating the bridge. 

Numerous affidavits were filed on behalf of the rule. 
They show very clearly that Mr. Loughlin was present when 
the writ was served, that he read the writ himself, and then 
went away and soon returned with Mr. Walker, and that both 
Mr. Walker and Mr. Lanning were informed that an injunction 

had been issued and served and that the Bridge Company had 
stopped work in consequence thereof. It is true the writ was 
not directed to them and was not served on them personally 
until after they had elevated the bridge, but they knew or had 
abundan t reasons to know that the order of restraint had been 
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issued, and they aided and abetted each other' in doing what 

the writ said should not be done. 

It is a mistake to suppose that an injunction, is binding 

only on the defendant. It is manifest, not only from the writ, 
but also from the biU in this case, that the purpose of the writ 
was not so much to restrain the particular defendant named 
from doing a certain think as to prevent the thing from being 
done at all. In such cases the restraining order is binding 
upon all who know of it, and any one who is present aiding 
and abetting in the commission of the act or who permits it to 
be done in his presence and without remonstrance, is himself 
guilty of an actual breach of the injunction, and liable to 
furnish accordingly. High on Injunctions, §86i. Undoubt- 
edly these respondents, as employes of the railroad company, 
did only what they were ordered to do by their superiors, but 
they ought to have know that their superiors had no right to 
cause the order of the court to be violated. And they them- 
selves knew of the order of the court, they cannot shield them- 
selves' behind instructions received from those above them. 
I may be permitted to suggest that under the peculiar circum- 
stances of this case, if the railroad company had made applica- 
tion for a modification of the injunction, they might have been 
permitted lawfully to do what has been unlawfully done. But, 
however that may be, we do not grant injunctions for nothing 
and to no purpose. We grant them only on complaint made 
under act, and when we do grant one we want it understood 

that it must be ooeyed. 

I find that the respondent's, R. W. Walker, J. W. Lanning 

and Edward Loughlin, knowing that an injunction, restraining 
the Youngstown Bridge Company and others from elevating 
the bridge over the Delaware, Lackawanna and Western Rail- 
road on Swetland street between Eighth and Ninth streets in 
the City of Scranton, Pa., more than twenv^ in the clear 

from the track of said railroad, had been issued from this 
court, and that the same had been served on the defendant's 

therein named, in violation thereof and in contempt of this 
court, elevated said bridge to the highth of twenty-one feet in 
the clear from said track, and they are adjudged guilty of con- 
tempt. 

The rule is made absolute. 
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Payne vs. Robinson et al. 

(In Court of Common Pleas of Lackawanna County^ No. 286^ 

April Term, i8g2.) 

RULE TO SHOW CAUSE WHY JUDGMENT SHALL NOT BE 

OPENED. 

Tbe nnthority to sigu a note is not authority to coofMs Jad^^ent or to 
waive the beu»'lifc of exemption and inqaisition lawn. 

E. O'Netlly C. C Donovan for plaintiff. 

C. A. Warner ^ M.J. Wilson for defendants*. 

GUNSTER, J. The note on which this judgment is enter- 
ed is payable to **W. H. Robinson or bearer" and purports to 
be signed by E. C Robinson and W. H. Robinson. E. C. 
Robinson alleges and testifies that he never signed or authoriz- 
ed any one to sign the note for him and that he received no 
consideration for the same. Upon part of the plaintiff it is 
admitted that E. C. Robinson did not sign the note but it is 
alleged that he authorized his brother, the payee to sign it, and 
that it was given for a horse. The note is under, seal while 
the alleged authority was by parol. It is to be further ob- 
served that authority to sign a note is not authority to confess 
judgment or to waive the benefit of the exemption and in- 
quisition laws unless it be so understood by the parties. 
Under all the circumstances we think th^ judgment should be 
opened and the defendant led into defense. 

The rule is made absolute and an issue between Thomas 
Payne, plaintiff, and E. C. Robinson, defendant, is directed in 
the following form : The note to stand as a declaration with 
the plea of non est factum. 



Gould & Co., vs. Loewenberg Bros, et al. 

{In Court of Common Pleas of Lackawanna County^ No. 1186^ 

September Term, i8gi.) 

DEMURRER TO PLAINTIFF'S BILL. 
A bin that seti forth the reuorery of a Jaig-naot, the amount thereof, the 



LACKAWANNA JURISl. 998 

inoing of an execution thereon and the return of the ehedff, of nuUa dona, suf- 
flciently and substantially complies with the Act of Assembly. 

It is equivalent to an averment that the whole amount is due and unpaid. 

Ranck for plain tiff. 

Taylor, O'Brien & Kelly for defendants'. 

GUNSTER, J. This is a demurrer to a bill of discovery in 
aidof an execution. It is not necessary to discuss the nine 
grounds of demurrer in details because we think the bill suffi- 
ciently and substantially complies with the Act of Assembly. 
The principal grounds urged on the argurpent was that the bill 
does not set forth the amount actually due on plaintiff's judg- 
ment. The bill sets forth the recovery of a judgment,the amount 
thereof the issuing of an execution thereon, and the return 
by the sheriff, of nulla bona. This we think is equivalent to 
an averment that the whole amount of the judgment is due, 
and unpaid. Undoubtedly the bill might have been more 
specific, but we are not inclined to encourage demurrer in 
case3 of this kind. When a defendant is charged with a fruit- 
less execution and writ concealing his property he ought either 
to pay up or disclose what property, if any, he has, and to 
make manifest why he cannot pay. 

The demurrer is overruled and the defendant is ordered 
to plead or answer within twenty days. 



Crane Iron Company vs. Scranton Steel Company. 

(/« Court of Common Pleas of Lackawanna County, No. 70, 

January Term, i8g2,) 

RULE FOR JUDGMENT FOR UNSUFFICIENT AFFIDAVIT OF 

DEFENCE. 

Whera it if H necessary part of the plalntifTs statement to aver that the 
matters in dispute had been submitted to an arbitrator agreed upon by the parties, 
and that the arbitrator had found in favor of the plaintiff, and the affidavit of 
defense avers that the arbitrator would not go on in the case unless the terms of 
submission were changed, to which change the defendant did not agree, and further 
avers that the arbitrator wentou without defendant's agreement, this sufficiently 
ralMS the question of the legality of the award of the arbitrator. 

Whebe a fact, necessary for the determination of the cause, is denied lu the 
affidavit. Judgment will not be given for want of a sufficient affidavit but the 
matters will be left to oe full/ developed before a jury. 
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Han, H, A, Knapp for plaintiff. 
Hon, Alfred Hand for defendant. 

Archbald, p. J. By the agreement of July i, 1890, 
modifying that of December 20. 1889, the defendant company 
was to settle monthly for pig iron delivered, at the rate of $18 
per ton, or at the current market rates when about that price. 
These settlements were to be taken on account, and the baU 
ances due were to be adjusted at the termination of the con- 
tract. It was also provided that the question of whether any 
abatment should be made from the "market" (contract) price, 
and if any, how much, should be then settled between the 
parties, or if they failed to agree, it should be left to the deci- 
sion of John C. Bullett, esq., who should have power to decide 
according to what he thought was just and equitable between 
the parties. 

The plaintiff's allege a submission to the arbitrator thus 
determined upon, and an award by him that the defendant's 
should pay the balance due on account of the contract price. 
This was an essential averment on the part of the plaintiff's 
to make out their case, for until the parties had either adjust- 
ed the question of abatement by mutual agreement, or the 
arbitrator had duly passed upon that question, the defendant's 
were only liable to pay by monthly settlenients on account 
according to current market rates, not less than $18 per ton, 
which it is not disputed but that they have done. Now with 
regard for this award the defendant's in their affidavit say, 
that "at the time of the reference to John C. Bullett referred 
to in the plaintiff's statement, plaintiff's claimed to go back to 
the original price, to which the defendant strenously objected. 
A dispute arose. The referee then refused to go on under the 
terms of the reference and insisted that the term of submission 
should be changed by a writing which was drawn up by plain- 
tiff's counsel. It was only signed by the plaintiff's and was 
not signed by the defendant who stood on the original papers. 
As a proposition for adjustment on an equitable basis as pro- 
vided in the original contract, defendant suggested that a re- 
ference might be had on the basis of adjusting equitably the 
josMs of both parties under tiie contract. It was supposed br 
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the defendant that this was accepted, but subsequently found 
it was not, and the referee undertook to decide the case solely 
on the exparte amendment proposed, and solely signed hy the 
plairitiff, and wholly ignored ali effort to adjust the mattcff 
under the terms of the only submission agreed to by both 
parties. In this and in the mode of his conclusions defendant 
avers the referee misbehaved. The referee made no final deci- 
sion in the case awarding any amount of money to the plain- 
tiff and although the proceedings were reduced to writing by 
a person under the control of plaintiff, the plaintiff has not 
presented nor referred to a full copy thereof in his statement. 
Defendant avers that a full copy of the proceedings is neces^ 
sary to a proper hearing and decision of the case. Defendant 
has not a complete copy thereof and cannot produce the same 
in this affidavit but will be able to prove the facts alleged on 
(the) trial. Defendant also avers that * # * 

* * if the full proceedings before the referee John 

C. Bullet t were produced it would appear that there was no 
legal or valid arbitrament or award," We think there is suf- 
ficient in this to call in question the validity of the award, and 
therefore to prevent judgment. Taking what is here stated 
to be done, the award was not made ih accordance with the 
submission contained in the written contract between the 
parties, but according to a modi6cation suggested by the re- 
feree, who refused to go on without it, to which modification 
the defendant's did not agree. It is true the affidavit does 
not state what this modification was,, but any material 
modification of the original submission without the assent of 
the defendant's was invalid, and if the referee refused to go on 
without it, we may assume that it was material. Moreover 
we are not furnished with a copy of the award nor of the pro- 
ceedings before the referee leading up to it, so as to judge of 
ourselves whether or not the award was duly made, and in the 
absence of this we may well excuse the lack of a^more specific 
allegation on the part of the defendants than we have. 

In addition to this we cannot close our eyes to the fact, 
that a material dispute exists with regard to the true construc- 
tion o( the modified agreement of July i, 1890, already referr- 
ed to, which may require the facts -uoon both sides:to be full^ 
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developed in order to be properly disposed of. The deferred 
question then spoken of, which was to be settled by the parties 
themselves, or if they failed to agree, was to be. left to the 
decision of Mr. fiullett, was what abatement if any should be 
made from the market price, of the iron furnished under the 
contract, between them. The plaintiff's contend, that the 
word "market" here is an evident mistake for "contract,** and 
that the question left open therefore was whether an abate- 
ment should be made from the original contract price of $22 per 
ton. If this be so, the award of the arbitrator that the defend- 
ant's should pay the balance due on the contract price 
is intelligible and consistent. But it is stenuously contended 
by the defendant's on the other hand, that the word "market" 
isadvisebly used, and that the modified agreement left no 
claim whatever upon them for the contract price. While it 
must be confessed, that there does not seem much to sustain 
the latter contention, the question is one which ought not to 
be suminarily disposed o(. Taking the paper as it stands it 
lends some support to the defendant's position. The mistake 
if any is not so evident, that at this stage of the case we can be 
asked to correct it, and then immediately enforce the s^ree- 
ment as corrected against the defendant's. 

The rule for judgment is therefore discharged. 
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Drake vs. Hayes. 

(/» /A^ Court of Common Pleas of Lackawanna County^ No. 831. 

September Term, iSpi. 

EXCEPTIONS TO AUDITOR*S REPORT. 

The looM declaration of a debtor that he oonfened a judgment note to de- 
fraud erediton does not invalidate mch note. 

The bolder of a judgment would have a precarious seomrity if his debtor 
ooold destroy it bj ois mare looee dedairation. 

Where there are several Hens against a defendant's land and a sberiiTB sile is 
had on a junior one, which does dot produce enough to pay off the senior ones, the 
sheriff's costs on the 0. fa. and vend. ex. on which the money was raised, are pay- 
able oat of the proceeds. 

Exceptions to I he sheriiTk return were made by lien creditors upon the 
ground that the judgments upon which the sale was made was iuvalid. The 
auditor found against the exceptants and directed that they should pay the costs 
thus incurred . 

Hdd, that where exceptance have probable cause to object to the iberifTs 
return the costs of the audit should be paid out of the fund arising flrom the sale. 

/. IV. Carpenter for platntifiF. 
Hulslander & VosbUrgior defendant. 

GUNSTER, J. The real estate of the defendant, John 
Hayes, was sold by the sheriff for the sum of five hundred 
dollars. The purchaser, Michael Meehan, produced duly 
certified statements from the proper records showing that he 
was a lien creditor to the amount of seven hundred dollars 
and that he was entitled to come in first on the fund. He 
receipted the amount of his bid, less the legal costs, which 
were paid to the sheriff, and the sheriff made the usual special 
return under the Act of 1846 P. L. 41 1. On the reading of the 
returns in opened court, Ira Drake and Martin V . Stark, re- 
spectively judgment creditors of the defendant filed exceptions 
alleging that the Meehan judgment was given without con- 
sideration, for the the purpose of hindering, delaying and de- 
frauding them and was collessive fraudulent and void as to 
them and disputing the right of the purchaser to apply his bid 
on said judgment, and thereupon the auditor was appointed to 
distribute the proceeds of said sale. The auditor has not only 
sustained the validity of Mr. Meehan 's judgment but has also 
imposed all the costs of these proceedings,including the sheriff's 
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costs of the sale, upon Ira Drake, who now excepts to the 
report. 

We think the auditor was right in sustaining the Meehan 
judgment. Prima facie it is valid and tl\e only evidence 
affecting its validity consists of the impecunious condition of 
the defendant at and about the time it was confessed and his 
declarations made to different parties in the absence of Mr. 
Meehan that it was confessed for the purpose of cheating 
other creditors. There is not a scintilla of evidence that Mr. 
Meehan was a party to any fraud or intended fraud and the 
holder of a judgment would have a very precarious security if 
his debtor CQuid destroy it by his mere loose declarations. 
Unangs & Goodyear's India Rubber Glove Mf*g Co., 23 W. N. 
C. 53 ; Tirch vs. Utz. 28 W. N. C. 55. 

But we think the auditor erred in imposing all the cos^, 
especially the costs of the sheriff's sale, upon Ira Drake. The 
validity of his judgment and his right to have the defendant's 
real estate sold thereon are not questioned. As was said in 
Shelley's Appeal, 28 Pa. 310, "where there are seyera] liens 
against a defendants' land, and a sheriff's sale is had on a 
junior one, which does not produce enough to pay off the 
senior pnes, the sheriff's costs on the fi. fa^ and vend. ex. oa 
wrhich the money was raised, are payable ou,t of the proceeds ; 
and this is entirely in accordance with our experienice of the 
practice. Even the senior lien could not have been, enforced, 
without the same costs, an/d: it has no right to expect a junior 
one to await its enfo^ceqnent. Th(y have a right to. insist up- 
on a s^le in order to learn whether the net proceeds ot the sale, 
wilt reach them, and then to seek satisfaction otl^erwise, if it 
does not. On the same principle, the expense of an audit in 
distributing the fund is always, paid out of the fund, whether 
the lien on which the ^ale was had is reached by the proceeds, 
or not." 

The amount quoted, in regard to thie referee ot, an ai^dit, 
was not a decision of the question b^efore the court, but was 
made- only by way o( illustration. It. no. doubt, expresses the 
general rule, but to. that rule there ai;e excepti0Q3 and,9p^ ex-. 
ception to it may ariaie in.pro^ecj^ings und:er the act of 184$,^ 
And it has been expressly decided that where a shfcrifff makes 
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a special return in favor of the lien of a purchaser at his sale, 
in pursuance of the Act of 20th April, 1846, and exceptions are 
taken to it by a creditor, which, on reference to. an audit, are 
ascertained to be unfounded, the party excepting ought to pay 
the costs of the audit, unless he satisfies the court that he had 
probable came to object to the return. Larimer's Appeal, 22 
Pa. 41. Hamueth's Appeal, 72 Pa, 537; and that, where 
special circumstances existed, affording probable cause for 
excepting to the return, the costa of the audit should not be 
imposed- on the exceptant, but are properly paid out of the 

fund arising from the sale, 141 Pa 418. The question before 
mo, therefor, is, not whether there was suffrcientievidence, be- 
fore the auditor to destroy the validity of- the Afteehan JAidg- 
ment, but whether the exceptants had probable cause to object 
to the sheriff's return and for inquiring into this validity of 
said judgment. If the auditor, after an examination of the 
evidence before him had passed upon the question, we might 
hesitate to disturb his finding. But he did not do so. On 
the contrary, at the request of counsel for Mr. Meehan, he 
struck out much of the evidence bearing upon it, and in doing 
so we think he erred. The evidence shows clearly that at the 
time Hayes confessed the judgment to Meehan for $700, he 
was a man of very small means, that he received nothing 
at the time and that he was indebted to both of the 
exceptants, Drake and Stark. When Drake asked him 
for a note in settlement he said it would be of no use as he 
had given Meehan a note for $700, and that he had done so 
to beat Stark. He declared to Mr. Breegen that he had en- 
cumbered his property to keep it from Drake and Stark, and 
to Mr. Henry he said that he had fixed his property so that 
his wife and boys could not touch it. There is much evidence 
of the same kind and sufficient we think to warrant the ex- 
ceptants to indicate the inquiry. While it is inadequate to 
impeach the validity of the Meehan judgment, we are satisfied 
after a careful examination of it, that the exceptants had prob- 
able came to object to the sheriff's return and that the costs 
of the audit should be paid out of the fund arising from the 
sale. 

The first, third and fourth exceptions are sustained and 
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the second exception is dismissed, and it is ordered and 

decreed that the proce eds of said sheriff's sale be and the same 

are hereby distributed as follows, viz : 

To legal costs returned by sheriff, . . . $94-50 

To expense of audit as follows, viz : 

Froth, for certificate and recording report, $ 4.75 

Lack'a Jurist advertising, . • . 4.00 

Scranton Eagle **' . • . 5.85 

Geo. W. Beal auditor's fees, • . . 50.00 64.60 

The balance $340.90 to judgment of 

Michael Meehan vs. John Hayes No. 

225, November term, 1889 ^" ^^^ Court of 

Common Pleas of Lackawanna County, 340.90 

Total $500.00 

and it is further ordered that said purchasing lien creditor 
Michael Meehan, within ten days from the date thereof, pay 
to the sheriff of said county, or into court, the amount of the 
expense of the audit as above stated, viz : $64.60, in addition 
to the amount already paid by him and that upon such pay- 
ment the amount thereof be deducted from the amount receipt- 
ed by him to the sheriff. 
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Barber Asphalt Company vs. The City of Scranton. 

{/h Court of Common PUas of Lackawanna County, No. £20, 

April Term, iSp2.) 

ASSUMPSIT. 

The Act of as April, 1874, which Mthoriaee the Mibiiiiaiaii of cmm At imw 
to the dcddon of the court having jnriadiction thereof, without atrlelkiy jory, 
exprenly excepts catee of parties acting in a fldnciary capacity. 

It was held in Chester Company ▼& Barber, 07 PtL 465, that County Com- 
misdoners reprssent th^peorle of the county, and baTing control of their funds, 
act in a fldnciary capacity. 

There is no difference between a case of submission by County Commissioners 
and a case of submission by dty officials. 

" F. L. Hitchcock for plaintiff. 
/. H. Burns for defendant. 

AGREEMENT OF FACTS. 

Now March i, 1892, for the purpose of facilitating a pro- 
per determination of the above stated case, the following facts 
are mutually agreed upon. 

1. The plaintiff's is a duly chartered corporation doing 
bu3iness in Pennsylvania and having her principal ofBcein the 
City of New York. 

2. The defendant is a city incorporated under the various 
laws of this Commonwealth as a city of t-he third class. 

3. Lackawanna avenue between the eastern line of 
Wyoming avenue, and the lower railroad crossing of the D., 
L. & W. R. R. commonly called the "Y," during the year 1886 
paved by the plaintiff by private contractswith the respective 
owners, permission for that purpose having been granted by 
the defendant. That at the same time the defendant ordered 
the plaintiff's to pave the streets and alley intersections, and 
in accordance therewith the plaintiff paved said intersections, 
the amount of plaintiff's bill for said intersections being $2,787.- 
75, of which the following has been patd,viz : $2.394,2S» (balance 
$393.50) and that there remains unpaid the sum of $393.50 ; that 
said work was completed November i, 1886. 

4. That Lackawanna avenue is 100 feet wide between 
the points named from building line to building line, which is 
divided as follows, to wit : Eight feet on either side in front 
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of the bailding line, to door-way, vault porcA yard, bay-ivin- 
dows, etc., then twelve feet each side to the curb lines, for 
side-walk or foot- way ; then sixty feet between the curb lines 
to roadway. 

5. That the plaintifT in executing the defendant's order 
to pave the street and alley intersections, paved, in addition 
to the sixty feet between the curb lines dedicated to roadway, 
the twelve feet area dedicated to side walk or foot-way ; and 
the balance of their bill above stated, remaining unpaid is for 
this part of said work. 

6. The amount of paving area in dispute is that portion 
of said avenue included within the red lines upon the map or 
draft hereunto attached. 

7. It is further agreed between the parties that the City 
Engineer prescribed the bounderies of these street and alley 
intersections in dispute, and that the only question in dispute 
is as to whether the area of the streets and alleys in dispute is 
int^fsectioii for paving purposes. 

GXJNStER, J. By agreement in writing, signed by the 
attorneys of the respective parties, and filed in the office of the 
Poth6nota^}|r, it was agreed that this case should be heard and 
determined by the court or one of the judges thereof and that, 
a trial by jury be dispensed with in accordance with the provis- 
ions of the Act of Assembly, approved April 22, 1 874,renewing to 
both parties all rights of appeal or writs of error, and otKer 
rights as contained in said Act, aiid the case was heard by me 
in chambers. 

After a careful examination of the Act of 1874 I am satis- 
^ed that the defendant had no right to enter into this agree- 
ment. While the Act mentioned authorizes the submission 
of cases at issue to the decision of the court having jurisdic- 
tion thereof, without a trial by jury, by agreement filed in the 
proper office where such suit is pending, it expressly excepts 
cases of parties acting in a fiduciary capacity. It was held in 
Chester County vs. Barber, 97 Pa. 455. that county commis- 
sioners represent the people of the county, and having control 
of their funds, act in a fiduciary capacity. And in Campbell 
vs. County of Fayette 24 W. N. C. 107. it was said that the 
exception in the act is not to be confined to persons who are 



technical trustees under apppointment by will di* deitfd brby 
the court ; that the words are used in their broad ^pi!ila- 
sence, as best calu]ated to carry out tlie object oY the Legis- 
lature ; thart tbe language was comppehemsive efrough to in- 
clude county commtssioners, and ail-other public officials vrh6 
haye charge pf the public money, as well as privatie trustees 
clothed with authority over the property of others ^hd that 
the object of the exception was to prevent the moftey of th^ 
public being parted with until the right thereto had been 
established by the verdict of a jury. I can see no differeilce 
between a case of submission by county coffitniisiotitrs ahd a 
ca^ of submission by city officials. * So far as the money 6f 
the public is concerned, a city official, as well asa d^Ufity com- 
missioner, is a tfustee thereof, when received by bifti, f6r the 
use of the publk whom he represents. 

The agfeement of submission and all proceedi#^9 theie 
under afe vacated and set aside and the case is ftfstor^e'd tor its 
place on the issue liist. 



Commonwealth Ex Relatione, George C. GrkWold vs. 

James MoiRv/a/.' 

{JnitU'C(mrtc\f Camnwn PUa&xff Lackawannsi Cauntjt,,Nai'ro6 

June Term^iiS^.. 

DEMURRER TO RETURN OF ALTERNATlVB MAN1)A^US. 

The relator wu a membar of the Commoo OoaneU of the City of Bcranton. 
Before the expiration of his term, by reaoliition of taid ' Couaoil. he wha declare 
ineliffible aB4 hie jeat Taaaat. The reaaoo anigiied Ur •eaoh- aetf on<wa* that s^nie^ 
time^preTion* ^e relator had been appointed a warden or keeper • of theOeanty 
Jail and wae therefore a ooantj officer and ineligible under the Act of 1880, Section 
1 of Article IV. 

AeUi, while the keeper of oaaktfafltora may in soma TeepectS-b^aa %Mak yM 
he d9ee not beV>Dg to the claas generaUy known as county oflicenJ' 

The ConncU hat no right to declare yacant a member'i eaat exee|^.JH proTid- 
•d for in c5ectM*i4 of .Artleal VL 

Joseph O'Bnen \6x relator. 
/. H, Torref'iQX respondents. 

GyN^TER^J.. In February, i89r,therelattof*was%kl€ted tb " 
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the office of Common Councilman of the Eleventh ward of the 
City of Scranton for the term of two years commencing on the 
seventh day of April, 1891. He was duly sworn, and entered up- 
on the discharge of the duties of his said office,fan(| continued to 
discharge the same until April 4, 1892, after the annual tempor- 
ary organization of said Council, when, by a resolution of said 
Council he was declared ineligible and his seat vacafl|and from 
that time notwithstanding his claims to recognitioil, he has 
been refused the right to exercise the duties of a member of 
said Council. The return to the alternative writ set^' forth 
the reason for the resolution as well as the law by which it is 
clajmed to be authorized. The demurrer admits the facts 
alleged but denies their sufficiency in law. The reasons as- 
signed for their action by the Council is, that in January last 
the relator was appointed a warden or keeper of the County 
jail which appointment was approved and his compensation 
fixed by the court, and paid by the county. They contend 
that a warden or keeper of the County Jail is a county officer 
and that as such he is prohibited by the Act of 1889 from 
serving as a member of the Council. The prohibitory clause 
is contained in Section i, of Article IV, of said Act and is as 
follows: "No officer of the United States, or of the Stiite of 
Pennsylvania (except notaries public or officers of the militia), 
nor any municipal or county officers or employse of the city 
or of any department thereof, shall serve as a member of 
councils during his continuance in such office or employment* 
"While the keepers of malfactors may in some respects be an 
officer, it is-not clear to me that he oelongs to the class who 
are generally known as county officers. The constitution of 
1874, Article XIV, provides that county officers shall consist 
of sheriffs, cojroners, prothonotaries, registers of wills, recorders 
of deeds, commissioners, treasurers, surveyors, auditors or 
controllers, clerks of the courts, district attorneys, and such 
others, as may from time to time be established by law, and 
that they shall be elected at the general election, and shall 
hold their office for three years, etc. A keeper is not elected 
at all and he has no fixed term. He is appointed by the sheriff 
with the approbation of the Court of Quarter Session of the 
proper county. But whether he is a county officer or nut I do 
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not see what right the Council had to declare the relators seat 
vacant for that reason. Section 4, of Article VI of the Act 
of 1889, provides that "each branch (of Councils) shall have 
power to vacate the seat of any of its members for misbe- 
haviour, official misconduct, or neglect of duty, and shall 
there upon fill such vacancy in the manner prescribed in the 
proceeding section." Here, it will be observed, the causes for 
which the Council may vacate the seat of any of its members 
are expressly specified and it is well settled, that where, in 
express terms, the right of a Council to expel a member for 
certain causes is given/ it cannot exercise the power for any 
other cause. Dillon on Mun. Corp. 2d Ed. § 181, State vs. 
Jersey City, i Dutch (N. J.) 536. It is tfue that under the 
Act of 1889 ^^^^ branch of the City Councils has the power 
to judge of the qualification of its own members but this 
power is manifestly restricted to the qualifications prescribed 
by the act itself and relates chiefly to the age, citizenship and 
residence of the members, mentioned in Section i, of Article 
VI, qf said act. It would be unreasonable to hold, after the 
legislature has prescribed certain qualifications for member- 
ship to each Council, and empowered each branch of Councils 
to judge of the qualifications of its own members, that such 
power was a roving commission to find some excuse and an 
absolute authority to do what they liked. I agree entirely 
with the contention of learned counsel for the respondents 
that no court in this commonwealth has the right to review 
the judgment of the City Councils when exercised in a proper 
case. At the same time I am of opinion that our Court of 
Common Pleas, on proper complaint, has not only the right, 
but has also the duty imposed upon it, of inquiring whether 
the Council had the power to act as they did for the reason 
assigned by them, and whether the party affected had notice 
and a hearing. Field vs. Commonwealth, 32 Pa. 478. Qualifi- 
cation has been defined to be the endowment or acquirement 
which renders eligible to place or position. Anderson's Law 
Dist. There is no allegati9ns that the relator did not possess 
the necessary qualifications for membership of the Common 
Council at the time he was elected and entered upon the dis- 
charge of his duties. He has not been charged with misbe- 
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havior, official misconduct, or neglect of .duty, nor has he 
voluntarily abandoned his office. 

It is ordered that judgment be entered on the demurrer 
in favor of the relator and against the respondents. 



Lavelle vs. Prupential Insurance Company of America. 

(/^ Cpuft of Common PUas of Lackawanna County^ No. 6j8^ 

September Term^ iSgi.) 

RULE rOR JUDGMENT NOTWITHSTANDING AFFIDAVIT OF 

DEFENCE. 

Bj tlM Aet of 10|li of August, 1864, P. L. 908 # notary paUic i» exprevly 
aQfeboriaed to take dapotitlon and affidavits. 

In the absence of proof he is prasamed to have the same power in other 
states. TJie lal^ of tbestate where a oontraot was made, will be presumed to be 
t^ pame §9 the lex fori. 

Whenever a sofflcient affidavit of defence is offered before a judgment baa 
actually been entered it is the dntj of the Court to receive the affidavit and permit 
the cause tp go to trial in the pfdinaf y manner 

4.n affidavit of defence that avers that the insured did not sign the benefit 
ei#ry form, nor authorise any one to sign for her, nor ratify such signature after 
the making thersof by any other person, sets forth a supieien^ defense. 

P, P. Smith for plaintiff. 
Hulslander & Vosburg for defendant. 

GUNSTER, J. This rule is urged on several grounds. 

I. The affidavits filed appear to have been taken before 
a Notary Public in the State of New Jersey. It is contended 
that it does not appear affirmatively that a Notary Public in 
New Jersey has the right to administer an oath and that even 
if he has the same is not sufficient in a case of this kind. 
While notaries may not have had the right, in common law, 
to administer oaths, they are in Pennsylvania expressly auth- 
orized by the Act of loth August, 1864, P. L. 962, te take de- 
positions and affidavits. In the absence of proof we think It 
is fair to presume that they have the same power in other 
states.' It is well settled that in the abseneeof proof, the law 
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of tke state whiea ^ contract was fnade, will be presumed to 
be the same as the lex fori. Bennett v$. Calwell, 70 Pa. 253 ; 
Van Auken vs. Dunning, 81 Pa. 464. 

2. After the exceptions were filed and the rule entered, 
the defendant filed a second affidavit of defence. This is 
objected to as irregular and unwarranted. Undoubtedly such 
practice is irregular and it ought not to be encouraged. We 
have repeatedly said that we should not be asked to pass 
upon the sufficiency of more than one affidavit of defence in 
the same case. At the same time, if a sufficient affidavit be 
filed at any time before judgment, we feel bound to give the 
party filing it an opportunity to make his defence. There is 
little, if any, substantial difference between the Act of 1887, 
and the prior statutes relating to this question. In the case of 
West vs. Simmons 2, Wharton 261, an affidavit of defence was 
filed, and a rule was obtained for judgment notwithstanding 
the affidavit, and pending the rule the defendant placed in 
the prothonotary's office a supplemental affidavit ; it was held 
that 'such affidavit was admissible, and, if aufficient, that judg- 
ment ought not to be entered against the defendant, and in 
Bloomer vs. Reed, 22 Pa. 51, it was decided that whenever a 
sufficient affidavit of defence is offered before a judgment has 
actually been entered, it is the duty of the court to receive 
the affidavit, and permit the cause to go to trial in the ordinary 
manner. 

3. The principal question to be considered is whether 
the affidavits filed disclose a sufficient defence. The plaintiff 
declares upon a policy of insurance upon the life of Cecilia 
Grady payable to the executors or administrators of said 
ii^sured, thi? amount due upon which policy, in the event of 
the death pf the insured, said plaintiff alleges, the said insured, 
in writing, and for a valuable consideration, authorized and 
requested the defendant company to pay to her, the plaintiff, 
a blood relative, namely, a daughter. Copies of the policy as 
well as of the alleged request and authority are attached 
to th<^ plamtiff*'9 statement or declaration. 

The affidavit of defence aver^ that *'the said defendant is 
ififormed and believe?, and expects to be able to prove at the 
trial of the casCi that the said Cecilia Grady did not sign the 
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beneficiary form, a copy of which is attached to the plaintiff's 
statement in which the present plaintiff is named as beneficiary, 
or authorize any one to sign for her or ratify such signature 
after the making thereof, by any other person," etc. 

We think this a sufficient defence. If the deceased did 
not execute the beneficiary form under which the plaintiff 
claims, then the plaintiff under her declaration has no case. 

The rule is discharged. 



PiNNELL vs, Snyder. 

(/« ikf Court of Common Pleas of Lackawanna County, No 274.. 

January Term, 18^0, 

RULE FOR JUDGMENT NON OBSTANTE VEREDICTO ON RESERV- 
ED POINT. 

A. sold to B. a team of hone«, etc., and bj agreement the title to the same 
was not to vest in B. until the rurcfaase money therein stipalated for had been 
fally paid. 

Bubseqaectlj A. accepted from B, two bank notes in' which it appeared that 
they were given in payment for one team, eta, sold by A. to B. 

Heldf that the second notes wera given and accepted as payment for the said 
team, etc., and that the title to the same in conseqaenoe vested in B. 

Hannah for plaintiff. 

Hulslander & ^<7j^ur^ for defendant. 

Archbald, p. J. The agreement of October 18, 1889, 
recites that the defendant, P. Q. Snyder, had that day given 
two bank notes to the plaintiff Jones Pinnell, for $100 each, 
payable in 60 and 90 days respectively, "which," as it goes on 
to say "are given in payment for one team, a wagon and har- 
ness sold by said Pinnell to said Snyder." This of necessity 
did away with the effect of the provision in the first agree- 
ment, that the title to the property in question was not to 
pass until the purchase money therein stipulated for had been 
fully paid. The notes were given and accepted as payment- 
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and that was the end of it. The second agceeinent is to be 
regarded as an exercise of the option to purchase accorded by 
the first agreement, with a new arrangement as to the method 
of payment. The notes standing in the place of the install- 
ments provided for in the original agreement. This is clear from 
the fact, that Pinnell agrees to reneviir the notes as they come 
due so that Snyder will only have to make payments upon them 
the same as he would upon the installments fixed by the agree- 
ment of lease. It cannot be justly urged, that the correspon-. 
dence between the payments to be made on the notes and-these 
installments shows an intention to keep dlive the provision 
of the first agreement in question. The notes were evidently 
given for the accommodation of Pinnell, and as they afforded 
him a new security it must be presumed under the circum- 
stances that he was content ivith that. I do not mean to say 
that this would be the case aside from the recital in the second 
agreement that the notes were given in payment. Without 
this, it probably would not, but with it, what other conclusion 
can We draw? That we do no injustice to the plaintiff in this 
construction is shown by his own admiission on the wit- 
ness stand. *'Q. (By Mr. Vosburg on cross examination) 
was*nt there an understanding between you and Snyder 
that these notes were to be given in payment for these 
horses? A. Certainly he would*nt give them for any- 
thing else.** We are not of course permitted in dis- 
posing of the point reserved to go into the general evi- 
dence, but this reference serves to show where the case 
must have landed had it been submitted to the jury without a 
reservation. It suggests, moreover, that which we would 
naturally infer, that the real and only consideration inducing 
the defendant to give the notes in place of standing on the 
original agreement was that they were accepted as payment 
for the property just as the second agreement recites that 
they were. They were an accommodation to the plaintiff, and 
in according it we may well hold, that the plaintiff surrender- 
ed something in return. The law favors the vesting of the 
title to property rather than the contrary, and where as in 
this case the vendor accepts as payment the notes of the 
vendee, he can hardly expect us to so construe a somewhat 
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doubtful contract — if it be doubtful — as to allow the reten- 
tion of the title in himself until the notes have been met and 
paid. 

Upon these considerations we direct that judgment be 
entered upon the point reserved in favor of the defendant 
non obstanti veredicto. 



In Re: Hunt Bros. & Company, Limited. 

{In the Court of Common Pleas of Lackawanna County^ No, pj, 

# 

g6 and p7, October Term, 1881. 

LIMITED PARTNERSHIP ASSOCIATIONS— PROCEEDINGS TO 

COMPEL APPRAISEMENT OF INTERESTS IN 

ACT 3 JUNE, 1874. 

Traiisf«re« of int«raite in » limited partnanhip sMoeifttion. who !»▼• nol 
beon elected to memberriilp are entitled to tbe appoiDtDMDt of an appraiaer to fix 
the price and terme upon which saoh intereita ■hall be telcen by the aaociatlon, 
whm there has been a default between the pertlet in agreeing thereta 

Upon an application for sooh appraieer the oonrt will not, preltminaiy to 
the appointment, decide a diepate in regard to the title of the petitioaen to tlie 
intereete in the aaodation which th« j claiuL 

A failure to agree is sniBciently shown by a demand upon the principal 
olBosrs of the association and a refusal to aooept at the pric* and upon the ttrms 
offered. 

Rule to show cause why an appraiser should not be ap- 
pointed, according to Section 4, Act 2 June, 1874, relating to 
limited partnership associations. 

The petition of Geo. Fisher set forth that Hunt Bros. & 
Co., limited, was a partnership association duly organized 
under said Act, with a capital of 690 shares of $100 each, of 
which 138 shares had been duly transferred to, and were held 
by petitioner : that the transfer of said stock had not been 
followed by an election to said association, but on the con- 
trary said association had refused to elect him a member therer 
of: that thereupon petitioner had demanded the value of his 
said stated shares or interest at a price and upon terms to be 
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mutually agreed upon : but had been unable to agree with 
said association in regard thereto. He therefore prayed for 
the appointment of an appraiser, to fix^the price and terms to 
be paid for said shares. 

The answer of Hunt Bros. & Co., limited, denied that 
petitioner according to the books of said association was the 
owner of 138 shares of said stock, but admitted that he did ap- 
pear to be the owner of 88 shares; admitted that the transfer 
of said shares had not been followed by an election to member- 
ship, but asserted that there had been no formal request in 
writing, and that the association was ready and willing to 
admit him, whenever he should present' ^uch request in writ- 
ing with vouchers showing the number of shares held by him, 
and under what right he held the same; and further asserting 
that petitioner had never mad^ request for the purchase of 
his stock at any meeting of the association or to any one 
authorized to act for the association in fixing the price or tcfms 
of purchase. 

Similar petitions were also presented on behalf of James 
Blair as the holder of 87 shares, and by George Pratt, as the 
holder of 14 shares, and like answers made thereto. 

The case was heard upon the petitions answers and sus- 
taining afHdavits from which it appeared that the stock in 
question originally belonged to Hunt Brothers, who had be- 
come bankrupt ; that of the shares claimed by Fisher 88 had 
been transferred to him February 12th, 1878, and so entered 
upon the books of the association, and 50 additional shares on 
June loth, 1881, without being so entered ; that the shares 
held by the other petitioners had been transferred to them 
upon the latter date, and also had not been Entered on the 
books ; that these latter shares had prior to their transfer to 
the petitioners been held by one James A. Linen, as trustee 
for these and other holders, upon which he had been made a 
member and still continued to be such, though holding others 
shares ; that petitioners had tried to have themselves elected 
members of the association and been directly ref usied, and 
that the stock in question had been offered to the chairman 
and treasurer of the association at a certain price and upon 
such time for payment as the association might require. On 
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the Other hand it was asserted that the officers applied to had 
no authority to fix a price on the stock and that a meeting of 
the association had been called for that purpose when the 
present proceedings were instituted. 

E, B, Sturgis, for the respondents, showed cause. No 
transfer of stock in this association is effective unless m|ide 
upon the books. Therefore two of these parties can not pro*- 
perly claim to be transferees. As to the other, he cannot on 
his 58 shares have an appraiser appointed to value 138. The 
extent of his interest must be ascertained before any ai^point- 
meht is made. 

The transfers to Blair and Pratt not being recognized they 
were not ientitled to demand an election. Morover they were 
already represented in the association by Linen,their trustee^ 

No proper effort has been made by these parties to come 
to an agreement for their stock. The officers applied to had 
no authority to make a price for the association. 

Hon. W. H.Jessup and%^. W. Archbald, pro pet. 

The petitioners are transferees within the contemplation 
of the Act. The association cannot impose the restrictions 
claimed. 

The number of shares held by Fisher is not important at 
this stage. That will be determined by the appraiser in fixing 
the value of his interest. Membership being denied to these 
parties^ the only question is whether there has been a failure 
to agree on the price. It takes very little to establish this. 
It may be compared to condemnation proceedings for land 
taken by a railroad where the offer of a bond is a sufficient 
assertion of disagreement with the land owner. Wadhams 
vs, R. R. Co., .42 Pa. St., 303. 

July 5th, 1884. (Woodward, J. Specially presiding.) 
We have carefully considered the petitions and proofs in these 
casies, and have reached the following conclusions. 

First. That the petitioners are the legal owners and 
holders of certain shares of the capital stock in the limited part- 
nership association, known as Hunt brothers & Company, 
limited, and that while there is a disputed title as to some of 
said shares,, the court is without jurisdiction to adjudicate the 
question of title in the present proceeding. 
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Secondly, That while the petitioners are the owners and 
transferees of certain shares of the capital stock of the said 
association, they have not been elected to membership in the 
association and are therefore entitled to their respective 
interest therein at a price and upon terms to be mutually 
agreed upon, or in default of an agreement, then at a price 
and upon terms to be fixed by an appraiser appointed by the 
court. 

Thirdly. That there has been a default in coming to an 
agreement and therefore an appraiser should be appointed by 
the- court. 

It is now ordered that Edwin Shortz, Esq., be and he is 
hereby appointed an appraiser to fix the price and terms at 
and upon which George Fisher, George Pratt and James Blair 
shall have their intrests respectivly in the limited partnership 
association known as Hunt Brothers & Company, limited, 
and to perform all the duties of an appraiser appointed by tde 
court under the Act of Assembly of 2d June, 1874. 



tn Re: Road in Blakelv, Dickson and Scott. 

(/ii Court of Quarter Sessions of the Peace of Lackatvanna 
County^ No. 42 ^y October Session^ i88g.) 

APPLICATION for APPOINTMENT OF VIEWERS. 

FnoMdingf to TftOAto and relay » roiul or parto of a road may be properly 

JolaM. 

The ■featute anthoriif ng the ohange of the whole or any part of a road Is ap 
authority for a aabstitatloD of a new road for an old one, and whenever thii Is 
done the old road, so far as It it thos tapplled . Is to he vacated. 

The Court wUl rafnse a petition to lay oat a road between certain designated 
termini, which would cause the vacating of an existing rr<ad be t wee n the same 
termini against which existing road nothing it alleged. 

January 13, .1890. (Archbald, ?. j.) There can be no 
doubt of the propriety of joining proceedings to vacate with 
those to relay a road or parts of a road., (North Branch Road, 
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I Lcgr. Chron.119. Franklin Liberty and Great Bend Road, 
7 Pa. C. C. R, 373.) The authority given by the statute to 
change the whole or any part of a road is an authority to sub- 
stitute a new road for an old one, and whenever this is done 
the old road as far as it is thus supplied is to be vacated. 
(Millereek vs. Reed. 29 Pa. 197,) . We do not mean by any- 
thing herein said to question this practice. 

But the present petition does not assume that character. 
It is not a petition to vacate and relay a road, but to lay out 
a road between certain designated termini, and' thereupon, 
and by reason of the occasion thus made, to vacate an already 
existing road between the same termini agaii^st which nothing 
ijl alleged as it at present stands. 

The viewers if appointed would upon this petition be 
authorized to lay out a new road and still leave the old road 
standing, thus making two parallel roads between the 3ame 
points. This we have already in the former proceedings to 
lay out this road distinctly refused to allow, and we are not to 
be led into it by indiscretion. If there is* occasion for relaying 
this road in whole or in part, and for vacating what is thus 
supplied, the proceedings must assume that form. The peti- 
tion must be in terms a petition to change or vacate and to 
supply or relay the parts vacated, and must as such, according 
to the 23d section of the general road law, "set forth in a 
cle^ir and distinct manner the situation and other circum* 
stances of ^ch road orliighway or of the part thereof whic&/ 
the applicants Aiay desire to have vacated." What is a com- 
pliance with this requirement of the statute will appear in 
Otter Creek Road, (104 Pa. 261,) and what is^ not, in Ross 
Township Road, 1(36 Pa. 87.) In the latter case a petition in 
form such as the one now before us, was said to be "framed 
ih entir-e disregard of the Act of Assembly,'* and the rulings 
there made efitect^ially disposes o( the present application. 
To recapituate, we* can neither sustain this petition- as a 
petition to lay out a new road, because proceedings to lay out 
the same road have already been heard and disposed of : nor 
can we sustain it as a petition to vacate and relay, because it 
is ilot in that form and does not comply with the statute. 

The appliciatioh for the appoinfmentof viewers is refused, 
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and the petition is dismissed at the cost of the petitioners. 

The form of the petition in the above case is sustained by 
a petition found in Smith's Forms, p. 688. But in the face of 
the decision in Ross Township Road supra, as well as for the 
reasons given above, the form cannot be sustained, and should 
be dropped. 



Commonwealth vs. Murphy. 

(In Court 6f Quarter Sessions of the Peace of Laekawanna 

County, No. i6g^ April Session, 1887. 

RULE TO SHOW CAUSE WHY THE VERDICT OF THE JURY IM- 
POSING COSTS ON GEORGE W. POTTER SHOULD NOT 

BE REMITTED. 

*Tbea£ctt-MOOiul' notion of the Act of 31 March, 1800, taipoWen Graod 
JariM, wben retarnlDg a bUl Of Uidtotiiient "ignoramiu," to diapote of the oostf, 
ezoapt in cniwof felony. 

•The Mune power ia given to Petit Joriee in all caeee of aoqoltia]. In either 
eaae if the coats or any ppurt of ffae lame are placed on theproeecutor he mnat be 



,The Jixry ia not obliged to select penone whoee name appean npon the bill of 
indictment. Thejr may designate Whoever in their Jod^h^ent the evidence shows 
to he the proaeentor. 

H. M. Edwafds for comnionwealth. 
E. C. Newcomb for defendant. 

GUNSTER, J. The Act of 31 March, i860, section 62 
provides that *'tn all prosecutions, cases of felony excepted, if 
the bill of indictment shall be returned 'ignoramus' the grand 
jury returning the same shall decide and certify on such Jbill 
whether the county or the prosecutor shall pay the costs of 
prosecution ; and in all cases of acquittals by the petit jury 
on indictments for the offences aforesaid, the jury trying the 
same shall determine, by their verdict, whether the county or 
the prosecutor or the defendant shall pay the costs, or whether 
the same shall be apportioned between the prosecutor and 
the defendant, and in what proportion ; and the jury, grand 
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or petit so determining, in' case they direct the prosecutor to 
pay the cost or any por'tioh thereof, shall name him in their 
return or verdict, etc." 

Under this Act of Assembly our courts have uniformly 
hield that the jury — grand or petit, had the power to pas,s by 
the person whose name was endorsed on the indictment as the 
prosecutor and to find from the evidence before them who the 
real prosecutor was. Prima facie, the person whose name is 
indorsed on the indictment as prosecutor, is such, but the 
evidence may show that he is not the real prosecutor and that 
some one else is. 

In the case before us, the jury acquitted the defendant 
and determined by thetr. verdict that the prosecutor should 
pay the costs and danced Mr. Potter as the prosecutor in their 
verdict notwithstanding the tact that the name of I. P. Dolph 
was indorsed on the indictment as proSecutof. But th<^re was 
evidence .before the jury tending to show that Mr; Potter 
was the real prosecutor ; that he had called the attention of 
Mr. Doiph, th^ constable, to the alleged offense and had 
furnished him With a list of the names of the witnesses by 
whom it could be proved. Mr. Potter was not called to con- 
tradict this^. Indeed he was not called at all. In his deposi- 
tions he frankly admits his connection with the case and says, 
that his fifotive was a desire to see the law obeyed and that 
the defendant acknowledged to him having sold liquor. All 
these things it was proper for th« jury to know and consider. 
Mr. Potter's testimony might have saved the verdict. 

The statute expressly makes it the duty of the jury to 
determine who shall pay the costs anid we are*not authorized 
to invade their province. Only in the clearest cases can the 
court set aside such a verdict as this and it is never done 
where the evidence fairtly supports it. The rule is dischai^ed. 
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commonweatth vs. murphy. 

{Th Court of Quarter Sessions of the Peace of Lackavoanha 

County y No. i6p. Aprit Session, i88g. 

RULE TO QUASH. 

TU rtatatc of I Haary V. c 5, reqairing tbst th« eftote, d^grM or mjftery 
of a defeacUiil mtnt be given f n an indictm«iiit is tUn in foroe in Fennqrlmaia. ▲ 
defendant movfaig to qna«h for want of an addition, nwit «tate what the propw 
addition to hia name ttaonld bei ■ 

Tiv9 lUtut^ extends, boirtver, only to cmnp "in whioh the ecpcigent ihal) be 
awarded," wbioh limits it to those in which the outlawry of the defendant Is oon- 
templated, and these in this state are only treason, felony of death, robbery, bnr|^ 
l«ry« sodomy or buggery. • ;^ 

H. M. Edwards, District Attorney, for commonwealth. 
Hon. L. AmertHan, E. C. Newcomb for defendant. 

July 2, 1889. Archbald, p. J. The defendant moves 
to quash the indictment because no addition of his estate; 
degree or mystery is given therein as required by the statute 
of I Hehry V. c. 5. This ancient law is apparently still in 
force in Pennsylvania (Rob. Dig. 374 Commonwealth vs. 
France,. 2 Brewst, 568,) and in proper cases must receive re< 
cognition accordingly. 

The district attorney has moved t^ jaimend by appending 
t)ie addition of yeoman to the defendant's name whenever it 
appears. Without passing upon the right tp make thi$ 
amendment, we think that the motion to quash, which has 
prompted it, can not prevail. It was held in. the King vsi 
Thomas, (3 Dowl & Ky. 621) that the defendant in moving 
to quash for want of an addition* must state what the proper 
addition to his name should be, so that the prosecutor may 
know by. what addition to proceed against him again. , This 
is a reasonable rule, and we think it should be observed^ 

But there is still another and more cdmplete. reason for 
refusing to quash, this indictment. It will be observed, that 
the statute by express tc^rms extends only to cases ''in which 
the exigent shall bb awarded^:^' which of necessity limits it to 
those in which the outlawry of the defendant is contemplated ' 
the exigexit beiifg the^iirst process in such outlawry/ He'nce 
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in those cases in which no, process of outlawry lies the addi- 
tion is unnecessary. (Lord Dacres Case, Cro. Eliz. 148. Rex 
vs. Brough I Wils. 244, State vs. McDowell 6 Blackf 49. i 
Bish. Crim. Proc. § 673.) By the 73d section of the Criminal 
Procedure Act, (31 Mch., i860) the only offences in which 
proceedings of outlawry are provided for in this common* 
wealth, are treason, felony of death, robbery, burglary,' sodomy 
or buggery. The charge against the defendant in the present 
case does not fall among these, but is simply for the unlicens- 
ed sale of liquors. The statute relied upon does not therefore 

apply and the defendant is well indicted, without any addi- 
tion. 

The motion to quash is overruled. 



Zeiger's Estate. 

{Orphans^ Court of Monroe County.) 

AGREEMENT OF ADMINISTRATOR AND CREDITOR AS TO COM- 
PENSATION— EVIPENCE TO CHANGE WRITTEN AGREE- 
MI^NT — COMPENSATION TO ADMINISTRATORS. 

lo' ixing tbe allowanoe to an adminisferator for wrvloet rendered, tl&e iiroper 
oourM is to allow a ftdr and juit eompeniadbn for what the eervioes were aoTually 
worth. }n an estate of $7,200 a oommlsBion of three per cent, to a liberal allow-^ 



To ohaoge or alter a written instrument the p^oof must be elear^ precise and 
indubitable, that there was either fraud, mistake or accident in the oreadon of 
the instrument. Proof in this case held insuflcientto ohange toe written inetm- 
ment. 

C. Burnett, for exceptant. 
C B, Staples, contra. 

Feb. 27, 1 892. Dreher; P. J. There is a single excep- 
tion to the auditor's report, but its consideration involves 
several legal questions, «s also of fact, which will be best ap. 
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prehended and their consideration facilitated by a brief state- 
ment or history of the case. 

The intestate, Henry Zeiger, died insolvent, possessed of 
personal and real property. The personalty amounted, by 
the appraisement to I980.90, and there was a decrease on the 
sale of goods of $189.53. The administrator charged and was 
allowed $50 for services on the personalty. The realty was 
a hotel property which was covered . by a first mortgage to 
John W. Yothers, for $7,000. There were several conver- 
sat ions between Yothers and the. administrator, in regard to 
the sale of the real estate, by the administrator, an application 
to be made by him to the orphans* court, for an order to sell 
for paynient of ctebts ; and as to the probable expense of such 
sale, as compared with the sheriff's sale, which resulted in an 
agreement endorsed en, or filed with the petition of the ad« 
ministrator for order of sale ; whereby Yothers agreed that the 
sale should discharge the lien ot his mortgage, and that he 
would bid the property up to a sum sufficient to cover the 
mortgage debt and the expenses of sale. Thefre was, however, 
no agreement as to what the administrator should have for 
his services. 

The property was. sold but no money paid at the time by 
the purchaser, Yothers, at whose bid of $7,200 the property 
was knocked down. After the sale the parties were in differ- 
ence as to the compensation of the administrator for his 
services, he claiming that for his serviced as administrator, and 
as attorney (he being a member of the bar, and having drawn 
the petition for order of sale, ahd the return to the order, and ' 
rendered the usual services in court therein) he should have 
five per cent: commission on the purchase-money. To this 
amount of compensation Yothers objected, and finally the 
parties met at the office of Mr. Burnett, counsel of Yothers, 
and as alleged by Yothers and his counsel (but denied by the 
administrator) agreed upon the sucq of $25^0 for the expenses 
of sale. Yothers then paid $250 and the administrator gave 
him a receipt or writing drawn by Mr. Burnett, as follows: 

**In the orphans* court of Monroe county. In re sale of 
the real estate of Henry Zeiger, deceased, by virtue of an order 
of the said court. Received Stroudsburg, Sept. 4, 1890, of 
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John W. Yothers $350 to cover all the legal costs entitled to 
be paid out of the proceeds of said sale. If upon the final ad- 
judication of said estate, it should appear that the amount 
received is more than should haye justly been paid I hereby 
agree to refund the excess to the said John W. Yothers, 
Charles W« Holbrook, administrator of the estate of Henry 
Zeiger, deceased." 

In Feb. 1891, Mr.Burnett called on the administrator for 
the deed to Mr. Yothers for the hotel property. The adminis- 
trator refused to deliver the deed unless Mr. Yothers paid the 
further sum of $147 for expenses of sale. Mr. Burnett wrote 
Yothers, who in a day or two sent him a check i6r$i^y^ when 
he^again called for the deed on the 19th day of Feb., 1891, 
and the result of the interview was, that Mr. Burnett paid the 
administrator $50 and gave him his own judgment note for 
$97 with a stipulation or memorandum endorsed thereon as 
follows : 

'*The note is given to secure the balance of- costs and ex^ 
penses of sale of real estate of Henry Zeiger, deceased, by C, 
W. Holbrook, administrator. If the auditor finds that the 
charge made by the said C. W. Holbrook is excessive then 
this note to be reduced by the amountx>f the surcharge. This 
note to be delivered up upon the receipt of a similrai' note 
from John W. Yothers which the maker hereof is to obtain 
within one months otherwise this to be thereafter due and 
payable." 

The administrator settled hfs account, taking credit k>r 
$360,. charged for his compensation for service in the sale of 
the real estate. Upon exception by Yothers, S. Holmes, Esq., 
was appointed auditor, who, after hearing the evidence, has 
made his report, allowing the charge to stand as in the ac- 
count ; and it is upon an exception in this action of the auditor 
that the case is now before us. 

The first question for consideration is, did the parties on 
the 4th day of September agree upon a maximum sum to cover 
the administrator's compensation ; and does the writmg bear- 
ing that date contain their agreement ? 

The learned auditor thought not, and admitted evidence 
under objection by exceptant that parol evidence Was not ad- 
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missible to contradict the writing uqless fraud or mistake be 
shown. The auditor says: "It was claimed in behalf of ex- 
ceptant that the payment made Sept. 4, 1890, was in full settle- 
ment pf the costs and expenses of sal^ of this real estate, and 
that the receipt itself so shows. Mr. 3urnett stated that he 
so unfderstood it at the f ime, and knew nothing tq the con- 
trary until he called upon Mr. Hplbrook for the deed, and 
was nfet with the demand for $147 more. Mr. Holbrook, on 
the other hand, testifies that it was not thf; understanding 
that the $250 was to be in full discharge of all costs and ex- 
penses. including Commissions, but that it was merely a pay- 
ment on account. He says that he went to Col. Burnett's 
ofHce on the day the money was paid, and found Mr. Yothers 
there, and the receipt had been ^already prepared. Col. Bur. 
nett said that 'Mr. Vothers was dissatisfied with the charge of 
five per cent., and said he would pay $250 now and leave it 
for the auditor to decide as to the proper amount for my com* 
pei^s^tion. He had ^ receipt there, and I signed it with the 
understanding that whatever the charge should be, should be 
regulated by the auditor, whether it be more or less than that 
receipt.* A portion of this testimony was objected to as a 
contradiction of the terms of the written receipt. But the 
receipt itself is not entirely free from ambignity, and evidently 
contemplated a future adjustment of the proper charges, the 
exact amount of which the receipt does not purport to fix. 
Mr. Burnett testifies as follows on this point: 'On Sept. 4, 
1890, after the real estate was so)d and purchased by John W. 
Yothers, the same parties caine to my office and Mr. Holbrook, 
the administrator, wanted $250 as expenses of sale. Think 
that was all he claimed at the time. Mr. Yothers objected — 
thought it was top large ; but he finally agreed to give the 
administrator his check for $250, and it was ap^reed between 
them that the amount pf the expenses of the sale should be 
adjudicated by the orphans* court. I drew a receipt for the 
parties. This is the receipt.* " Evidently the word "cost" in 
the receipt was not used in the sense of fees of officers, as all 
the costd and tees outside of the administrator's, charges 
amount only to $37. The writing seems to us clear and ex- 
plicit that the $250 should cover all the costs of ^ale, ind the 
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correct construction is, that while no more should be charged, 
the exceptant could on final settlement of the estate object to 
the charge within that amount. We can place no other con- 
struction upon the clause, "If upon the final adjudication of 
said estate it should appear that thc^ amount received is more 
than should have been justly paid, I hereby agree«to return the 
excess to the said John W. Yothers.** 

It is unnecessary to cite authorities to the principle or 
rule, that to charge or alter a written instrument the proof 
must be clear, precise and indubitable that there was either 
fraud, mistake or accident in the creation of the instrument 
itself, or where there is an attempt to make a fraudulent use 
of the instrument, in violation of a promise or agreement 
made at the time the instrument was signed, and without 
which it would not have been executed, and that such proof 
must be by the testimony of at least two witnesses, or by one 
witness corroborated by circumstances equivalent to another. 
Giving to the testimony of the administrator, as quoted by 
the auditor, and even all that he says in the full notes of evi- 
dence reported by him, we fail to discover that clear, precise 
and indubitable proof of fraud, accident or mistake which the 
law requires to change or alter a written instrument. The 
administrator says he signed the receipt *'with the understand- 
ing that whatever the charge should be, should be regulated 
by 'the auditor, whether it be more or less than that receipt." 
He nowhere says that this was Yothers' understanding, or that 
he was induced to sigh the agreement by the promise of 
Yothers, or his counsel, that notwithstanding the terms of the 
written instrument his charge should be the subject of sub- 
sequent adjudication above $250. But if he even so testified, 
it would not be sufficient, standing alone, as the rule re4uires 
two witnesses, or one witness and corroborating circumstances 
equivalent to another. No other witness so testifies, and Mr. 
Burnett, the. only other, upon this point, contradicts him. 

2. The second question is, wha^t is the effect of the sub- 
sequent payment by Mr. Yothers through his coMn^el of the 
$50 and theigmng of the note for $97. 

The $50 was voluntarily paid, not under protest. Mr. 
Burnett says he told the administrator that Mr. Yothers had 
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sold the property and was under contract to deliver a deed on 
March 14. If there was evidence that Mr. Yothers had agreed 
to sell, and if he did not deliver the deed on that day, he 
would suffer loss, and therefore he paid the $50 in order to get 
the deed that he might comply with his convenant ; there 
might perhaps be some show of argument that the $50 was 
paid under a species of duress, but as we have no evidence of 
these facts it is unnecessary to discuss the question. The 
parties being in dispute had the right to compromise and 
settle, and the payment of the $50 and giving of the note was 
a new contract or agreement, and so far as respects the $50 
there can be no recovery back ; but as to the payment of the 
note for $97, that by the very terms of the agreement endors- 
ed thereon was to depend upon whether the claim of the ad- 
ministrator of five per cent, should be allowed by the auditor. 
I do not understand this as an agreement that the finding of 
the auditor should be final and conclusive. Of course, he was 
to be appointed by the orphans* court in the usual course of 
practice, and his report to be subject to the supervision of the 
court. 

3. The third question is whether the charge by the ad- 
ministrator is excessive. In fixing the allowance to an admin- 
istrator for services rendered, the proper course is to allow a. 
fair and just compensation for what the services were actually 
worth ; Montgomery's Ap., 86 Pa. 230. 

We are told that the practice in this county has been to 
charge five per cent, commission on sale of real estate. If such 
is the practice in estates of equal amount with the present, 
and where the services involve no more labor than this ac- 
countant has had, it should be discontinued. Such compen- 
sation will not be allowed by the court if objection be made. 
Here the accountant simply sold the property; never received 
and was not responsible for the proceeds of sale. All he had 
to do was to ta^e the purchaser's receipt on his mortgage, and 
we think under the circumstance^, a commission of three per 
cent, a very liberal allowance. This would give him $216 for 
his services as administrator. He has received $300, and paid 
for advertising, clerk of court and auctioneer, $37, so that he 
haf. also $47 for his services as attorney for drawing the peti*. 
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tion for order of sale ; the administrator's return of sale, and, I 
suppose, the conditions of sale. That is more than an adminis- 
trator — a layman — would probably expect to pay for the same 
amount of professional services, and probably more than an 
attorney would charge when no more service had been ren- 
dered. In view of the voluntary payment of the $50 and the 
giving the note for $97, and that the agreement for adjudica- 
tion of the administrator's compensation is limited to the 
amount of the note, we have no power to direct any part of 
the $300 to be refunded, and can only decree that the note be 
surrendered up. 

And now, Feb. 27, 1S92, it is ordered, adjudged and de- 
creed that the exception of JonnW. Yothers to the auditor's 
report to the extent' of $97 of commissions, charged and allow- 
ed by the auditor to the administrator, be sustained, and that 
sum is deducted from the credits ; and with this correction the 
report is confirmed. This would leave a balance of that 
amount due from the administrator to said Yothers, but as 
the money was not paid and the administrator still holds the 
note of Mr. Burnett, counsel, is ordered that the administrator 
surrender up to said Burnett the judgment note dated the 
19th day of Feb. 1891, for $97. And it is further ordered that 
the said administrator pay the costs of the audit from the funds 
of the estate in his hands, and also pay to the several creditors 
of the estate the amounts or sums of money due them re- 
spectively, according to the schedule of distribution made and 
reported by the auditor. 

The administrator having called our attention to the fact 
that Mr. Yothers appeared at the audit and was present when 
the administrator was sworn and examined as to the 
understanding when the receipt of Sept. 4, 1890, was signed, 
that the $250 was paid on account, and not considered or 
understood to be in full compensation for his services,' and Mr. 
Yothers did not offer to be sworn or examined, to contradict 
him. Upon reference to the auditor's report we find such to 
be the case. Mr. Yothers was present but was not sworn. 
The auditor says *'Mr. Holbrook testified in the presence of 
Mr. Yothers, who is not sworn and makes no attempt at denial, 
that he (Holbrook) told Yothers at the inception of the pro- 
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ceedings to seil» that an administrator's sale would cost about 
the same and perhaps a little more than a sal ^ under fore- 
closure proceedings. At the time of the sale he told him that 
his charge would be five per cent., and he afterwards repeated 
the same to Mr. Burnett.** 



Wilkes-Barre Gas Co., vs. City of Wilkes-Barre £t Al. 
(/« iJke Court of Common PUas of Luzerne County,). 

INJUNCTIONS — RIGHTS OF GAS COMPANIES IN CERTAIN 

STREETS, 

InJanetioDt are not granted to prevent poMlble and protpeotlve injury ex- 
oeft In oaiee where it ie dear tliat no adeqoate remedy at law will exist if tlie 
antidpated barm ooenra. 

Tbe right of a gae company to the nee of the itreeti of a city ie not a par- 
amonnt right, bat is snBject to the rights of the pubUo. Where the pnbUo intereeta 
reqniree a re-looation of gas mains a private corporation ibast sutMiiit. The oon* 
▼enlence of tbe pablie is the law of the case. 

Bqnity never interpoees tha strong arm of in jonotion exoopt in a clear case 
of thelovasianof aprirateorapabUcrightb To doubt is to ref oae. 

H. A, Fuller for plaintiff. 

W, S, McLean, G. R. Bedford for defendants. 

The opinion of the court was delivered May I2, 1892, by 
Woodward, J. — The Wilkes-Barre Gas Company wa.s 
incorporated by an Act of Assembly approved April 20» 1854, 
and in pursuance of the powers granted by its charter, and- 
with the consent of the borough, now the City of Wilkes- 
Barre, has laid a main pipe eight inches in diameter, under 
the roadway of the public square, five feet from the sidewalk 
curb. 

The City of Wilkes-Barre, by an ordinance approved July 
17, 1891, entered into a contract with the Barber Asphalt 
Paving Company for the paving and re-curbing of the public 
square. Under this ordinance the sidewalks around the 
square are to be widened five feet. This increase in the width 
of the sidewalk results in the location of the curb directly 
over the gas mains of the Wilkes-Barre Gas Company. The 
distance from the bottom of the concrete foundation upon 
which the curbing will rest, to the top^of the gas mains» will 
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be about eighteen inches. 

The Gas Company complains that this location of the 
curb will prevent free access to their main pipe for the pur- 
pose of repairs, and of making necessary connections there- 
with ; and that this is in violation of their tights under their 
charter, and of the contract impliedly existing between them- 
selves and the city. They pray for an injunction. 

The City of Wilkes-Barre was incorporated by an act of 
assembly approved May 4, 1871, P. L. 54$. Section 27 of this 
act defines the corporate powers vested in the mayor and the 
city council. Among these powers are the following: "To 
lay out, survey, enact and ordain such roads, streets, alleys, 
courts and cottimon sewers, as they may deem necessary, and 
to provide for and ordain the widening of the same." "To 
regulate the roads, streets, lanes, alleys, courts, common 
sewers, foot walks, pavements, gutters, culverts and drains, 
and the height, grades, widths, slopes and forms thereof, and 
also the paving of such streets as may be deemed advisable.*' 

Section 10 of the act provides, that all acts of assembly 
respecting the borough of Wilkes-Barre, and the ordinances, 
by-laws and regulations of the sanie, except as altered or re- 
pealed by the charter of the city, are to remain in force. The 
general borough law of April 3, 185 1, vests in all boroughs 
the right "to regulate the roads, streets, lanes, alleys, common 
sewers, public squares, common grounds, footwalks, pavements 
gutters, culverts and drains, and the hights, grades, widths, 
slopes and forms thereof, and they shall have all other need- 
ful jurisdiction over the same," &c. 

It is clear from this statement of the corporate powers 
lodged in the municipal governhient of boroughs arid of the 
City of Wilkes-Barre, that the right to ordain the widening 
of the sidewalks, and the relocation of the curbing exists ; 
and therefore, the only question of importance presented by 
the case before us is, whether the exercise of the right in the 
manner proposed is against law, and likely to do great' and 
irreparable harm to the parties complaining. 

It will be noted that the ground of the complaint by the 
gas company, is not that immediate and present -injury will 
result to them by the location ol the curb over their ms^ins. 
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but it is alleged that when, for any reason, they may here- 
after desire t6 reach their main pipe for purpose of repiaitt, 
or to make new connections, they will be put to increased 
expense and inconvenience ; and that, as connections must 
be made at the top of the mains, and not, at the side, they 
wilt be compelled to remove and theti replace the cement 
foundation of the curbing, as well as the curb itself. But 
injunctions are not granted in equity to prevent merely 
prospective and possible injury except in clear cas^s, afid 
under circumstances which will justify a court in the con- 
clusion that no adequate remedy at law will exist when the 
anticipated harm happens. As a eeneral rule, the m^re 
possibility or apprehension of injury is not sufficient to justify 
the granting of an injunction to* restrain proceedings not in 
themselves illegal. See Kerr on Injunctions 198. But the 
main point to be kept in view in the consideration of the case 
is this : The right of the defendants to the use of the streets 
for their pipes is not a paramount, but a subservient rjght. 
The convenience of the public is the law of the case. If the 
public, though their regularly constituted authorities, deter- 
mine that their interests and welfare demand wider sidewalks 
on a great public thoroughfare the private corporation muist 
submit, ^nd must adapt itself to the new departure. The 
doctrine of the law on this subject was expressed by the 
Supreme Court of New York in a case in which the Harlem 
Gas Light Company was a party, reported in 93 N. Y., 361, as 
follows: "The provisions of the act for the incorporation of 
gas light companies i^hich authorizes them to lay pipes 
through the streets does not exempt them from the risk of 
their location, and they may be required to make at their own 
cost, such changes as public convenience or security requires.'* 
In the absence of any allegation of wanton or unnecessarily 
oppressive action on the part of the city government, we 
should hesitate to interfere with the work of widening a path- 
way so much needed by the public as the sidewalk aroUnd 
our public square. As set forth in the affidavits presented, 
and as is apparent to the most casual observation, the present 
walk is much too narrow to accommodate the people, vfho 
crowd the streets of our prosperous and progressive city. 
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The rule of the law applicable to cases where the extent of 
inconvenience to be suffered by the one party or the other 
by the granting or the refusing of the injunction Is to be con- 
sidered, is stated by Thompson, C. J., in Richards' Appeal, 
57 Pa., 113, as follows: "It seems to be supposed that, as at 
law, wherever a case is made out of wrongful acts on the one 
side and consequent injury on the other, a decree to restrain 
the act complained of must as certainly follow as a judgment 
would follow a verdict in a common law court. This is a mis- 
take. It is elementary law, that in equity a decree is never 
of right as a judgment at law is, but of grace. Hence, a 
chancellor will consider whether he would not do a greater in- 
jury by enjoining than would result from refusing, and leav- 
ing the party to his redress at the hands of a court and jury. 
If in conscience the former should appear he will refuse to 
enjoin.** And as was said by Sharswood, J., in City of Phila- 
delphia Appeal, 78 Pa., 39: *'To say that this is a doubtful 
question is decisive against the injunction. Chancery never 
puts forth this strong arm unless in a clear case of the in- 
vasion, of a private or public right.'* 

While the affidavits produced by the defendants do not 
Controvert the facts alleged by the bill in refetence to the 
location of the curbing over the mains of the plaintiff, they 
still deny the equity of the bill. For they set forth that 
while it will be somewhat more expensive to reach the gas 
mains by excavations through the asphalt of the roadway 
than it now is, it is also true that access to the mains on the 
inner or house line side can be made without disturbing the 
asphalt, by simply taking- up the flag stones of the sidewalk 
at an expense which will be inconsiderable. The affidavits 
also deny that it is absolutly necessary to tap the mains 
from the exact top of the main pipes, as alleged by the plain- 
tiffs ; but also allege that, as there will be eighteen inches 
of dirt between the bottom of the concrete and the top of the 
pipes, it will not be impossible to tap them from the top. 

Upon the whole case as presented by the bill and the 
akftdavits, we are of the opinion that no injunction should 
be granted. And the motion is therefore denied. 
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RusselL*s License. 

(/« Court of Quarter Sessions of Montour Courts, No 4.2, fan- 

uary Session, /8p^.) 

LIQUOR LAWS— TAVERN LICENSE— ACTS OF MAY 23, 1887.AND 

APRIL 20, i8s8. 

Two peraooa maklnjc application for a lioenae for tba ■ame hooM, the one 
was fcranted and the otber was continued. The peraon to whom the lioenae waa 
gratited did not lift his license, and it aooordingly was revoked by the clerk of the 
<f >ort. Held, the person whose application was continued might be granted a 
)i jenae for the unexpired portion of the year, paying therefore a sum proportion- 
ate to said period. 

Applicatioa for hotel license in third ward of borough of 
Danville. Q. S. Montour Co. Jan. Session, 1892, No. 42. 

This application and that of Charles M. Zuber were made 
at the license court, Jan. 22, 1892, for the same premises and 
the same term. The court granted the license to Zuber, and 
marked Russell's application ''continued until the first day of 
next term.** 

On March 14, 1892, the first day of the next term, coun* 
sel for Russell moved the court to grant a license as prayed 
for. A remonstrance signed by numerous citizens was, filed, 
and also an answer by the remonstiants, praying that the 
license be not granted for the reasons that at the license court 
held Jan. 22, 1892, one Charles M. Zuber, being in possession 
of the premises for which said Russell now asks license, ap- 
plied for a hotel license for said premises, which license upon 
due consideration was granted for one year from Feb. i, 1892 ; 
that the application of said Russell was not in conformity 
to the Act of Assembly, in that it sets forth that the bonds- 
man, Edward Hofer, is a bona fide owner of real estate over 
and above all incumbrances worth $2,qoo ; whereas, the said 
Hofer is surety on prior bonds for license granted Jan. 22, 
1862 ; that the said Zuber is still in possession of the said pre- 
mises. To, this, applicant Russell replied, that while a li- 
cense had been granted to Zuber as stated in the answer, yet 
said Zuber had failed to pay his license fee within the fifteen 
days, and his license has been revoked ; that the bondsman, 
Hofer, signed the Russell bond prior to his signing any other 
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bonds. In reply to this replication, remonstrants produced a 
bond filed in the license of Bauschet al., granted Jan. 22, 1892, 
upon which said Hofer was surety, signed Dec. 7, 1891, the 
Russell bond being signed Dec. 18, 1891. 

E, 5. Giarhart and Wm, L, Sidler^ for application. — No 
license now exists for the house. The tenant, Zuber, .should 
not be allowed to defeat license because of enmity and ill will 
towards the landlord or Russell. Court will allow bond to be 
renewed or changed any time before approval. 

W.J, Baldy and H. M. Hinckley^ for remonstrants. — The 
court has no power to grant this license at this time. Section 
3 of Act of May 13, 1887, provided that the court may grant 
license for one year from a date 6xed by rule of court. The 
rule of court 6xes Feb. i as the date. Any license granted 
by the court must be from Feb. i. The Act of April 20, 1858, 
whilst it may be in force so far as it provides for a transfer of 
a license existing is repealed so far as it provides for granting 
a license for a part of at year, because such provisions is in con- 
flict with the 3d section of the Act of May 13, 1887, providing 
that all licenses shall be for one year. Court cannot date this 
license back to begin Feb. i. That would be in many cases to 
legalize unlawful acts. A man's license cannot begin until he 
has paid his license fee and procured his certificate. In this 
case that would not be until after March 14, and yet license 
would give him the right to sell from Feb. i. The bondsmen 
are not liable until bond is approved, which would be in this 
case not earlier than March 14, and yet license would date 
from Feb. i, and during the interval from that time to March 
14 there would be no bond. When court granted the license 
to Zuber, Jan. 22, for the same premises, that ended 
the matter for one year. If Zuber neglected .to take out 
license then there is none to transfer, and after Feb, I, it is 
too late to grant a new^one. Zuber is still in possession of the 
premises, and so far as anything is before the court will remain 
in possession. There is no admission that Russell will obtain 
possession of the premises on April i. The application in 
this case is faulty. The evidence before the court is that Ed. 
Hofer, one of Russell's bondsman, is surety on another li- 
cense bond.dated Dec. 7, 1891. Under the Act of June 19, 1891. 
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P. L. 368, it is incumbent upon applicant to set forth in his 
petition that Hofer was worth $4,000 over and above all in- 
cumbrances. The petition does not set this forth ; it does not 
comply with the Act of Assembly; it cannot be amended 
atterthe day of hearing: 9 Pa. C. C. R. 303 ; McGoldrich's 
Petition, I Del. Co. Rep. 469. 

It is no answer to say that the bond can now be amended. 
The objection is not to che bond but to the petition, which 
is not in accordance with the Act of Assembly and which can- 
not now be amended. 

fKELER, p. J., March 21, 1892.— This application and the 
application of Charles M. Zuber were presented to the court 
at the same time, and both for the same premises. The ne- 
cessity for the license, the qualifications of the applicants^and 
the fitness of the buildings were passed upon favorably by us 
at our license court 22d day of Jan. last. It was then as now 
admitted that Zuber, the tenant of Henry Moyer the owner 
of the premises, would occupy them until the 1st day of A|^ril 
next ; from that date for one year, they were leased to and 
would be occupied by Russell. 

We were then informed in open court bv the counsel for 
Mr. Russell that ill feeling existed between Mr. Zuber and his 
landlord, which might result in the former's neglect to take 
out a license if granted to him, or in his refusal to consent to 
the transfer of the same for the remainder of the license year 
to his successor Russell. To avoid such injustice or difficulty 
upon granting Mr..Zuber*s license, we continued Mr. Russell's 
application to March 14, 1892, the first day of this term. 

The case now being taken up for consideration, it appears 
that the license we granted to -Zuber has not been lifted by 
him. It is contended by counsel against the granting of this 
license that the court is powerless either to grant a license for 
a less period than one year, or to, make it cover the license 
year, a part of which has already passed, to wit, since Feb. 1, 
1692. The 3d soction of the license Act of May 24, 1887, and 
the rules of this court ^srovide that licenses granted shall be 
for one year ; these provisions mean that the license term 
shall not exceed one year. They do not prevent the court 
from granting a license for one house to one person for a por- 
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tion of a year, and to another for the remainder, especially 
where both applications were presented at the regular license 
court before the beginning of the license year, and the one 
granted and the other continued as in this case. 

Our court rules provide that the hearing of any application 
for a license may be continued such length of time as may be 
necessary to dispose of them. There is no provision in the 
Act of 1887 for the transfer of a license, or for the granting of 
oiie for a fractional part of a year. Such provision is unneces- 
sary, because the 7th section of the Act of April 2, 1858, is 
still in force. That section of the law provides both for a 
transfer or grant of a license to the successor of the original 
licensee for the remainder of the license year.- The Act of 
April 12, 1875, declares in the same terms as in the Act of 
1887, "that all licenses granted shall be for one year;" yet, 
notwithstanding, it has been the common practice of this and 
other courts to grant liquor licenses for fractional parts of a 
licen.se year. In fact such discretion must frequently be ex- 
ercised in cases of death, removal, ejected, outgoing and dis- 
gruntled licenses in order to prevent their playing the dog in 
the manger, and doing injustice to the owner of the premises, 
the incoming tenant and the public. See Teller's License, 3 
Pa. C C. R. 235. 

The objections to the bond as filed are unfounded. Mr. 
Boyer, one of the bondsmen, is well known to the court to 
be worth many thousand dollars in real estate, unincumbered, 
and the certificate of the other duly attached is in full compliance 
with the law. The license granted to Charles M. Zuber, Jan. 22, 
1892, not having been lifted, was therefore revoked by the 
clerk of the court according to law. It is also admitted that 
Mr. Zuber intends to vacate the premises asked to be licensed 
on the 1st day of April next, and Andrew Russell will take 
possession of the same as before stated. 

Therefore, now to wit, March 21, 1892, the license is granted 
to Andrew Russell, according to the prayer of his petition, 
for the unexpired portion of the year, to wit, from April i, 
1892 to the 1st day of Feb. 1893, he paying therefor a sum 
proportionate tt> said period, and the bond is hereby approved. 
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The School District of Carbondale' Township vs. H. 

N. Tuttle^/^/. 

(/» tke Court of Common Pleas of Lackawanna County^ No 4.84^ 

Siptember Term^ i88g. 

ISSUE on appeal from township auditors. 

I 

Wheraa public ofllon* mf«ippUM or mlwpproprlatM pablio ftuid# iv bli 
bandft be it liable to the tnaoIcIpAlity tberefor, it ii mofa an mot of negligenoe •• 
aanooDU in law to a fraud. 

^ ' ^ • 

Sebool direeton advertiaed for bids for tbe erection of two aoiiool bouam. 
Tbey let tbe contract to one of tbe tOTeral bidders wbo agreed, to do the work ac- 
cording to djuwirg* and ni^flcationa. Wbea the work waa completed a. blU for 
**extraa** waa preaented by the contractor and allowed by tbe diraotora. 

Tbe Townabip Anditora cbai^ed tbe directora with tbe latter amoonl The 
dtreotora appeiiled to Court and an ianie was framed. Upon tbe trial it waa ehowo 
that there were many eraeurea in the apeciflcatiova. The unaneoearful bidderp 
teatlllerl that the extraa allowed were figured on by them and included in tbe 
apecificatlona. 

Held, that it should have been left with the jury to find, whether or not tbe 
eranirM and changes in the specificAtions were made after the oootfapt waa 1ft 
and whether rhe directora were cognisant of such changes having been made and a 
fraud perpetrated. The directors were bound to show dearly tliatsnch alteiations 
were not made after the contract waa let. 

Jessups & Hand for plaintiff. 
Knapp^ Burr for defendant. 

Connolly/ J. This was an issue framed upon an appeal by 
the defendants who were school directors of the School District 
of Carbondale Township from a report of the Township Audi- 
tors charging them with a sum of$3,ooo.oo for seven orderswhich 
were issued to John Nolan who was the contractor for the 
building of two school houses in .said Township.- The de- 
claration charges the defendants with ''being the directors of 
the School District of Carbondale Township, for the fiscal 
year from June I, 1890, to June i, i^i, did iAegally issue 
orders for the sum of $3,571.00 as follow^ to wit: (naming 
the number and amount of said order.) of which said sum of 
13,571.00 only $71.00 was for work for said district and the 
.balance was illegally issued, and for no consideration." Nolan 
to whom the contract was awarded agreed, for the sum of 
$8,466.00 to furnish all the materials and do all the woHc for 
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building the two school houses in said Township according to 
the drawings and specifications prepared therefor by Chr. 
Alten, architect and superintendent and which were made 
part of the agreement. 

Previous to the execution of the contract to Nolan bids 
were advertised for and received from Wm. Passmore,$8, 100.00; 
J. A. Skinner, $7,500.00; A. C. Widener $8,700.00; and Geo. 
Try on, $8,35000. All of these witnesses testified that the 
sums allowed Nolan for extras, were included in the plans 
and specifications upon which they bid. 

It was shown upon the trial of the case that there were 
numerous erasures in the specifications, many of those how- 
ever were satisfactorily explained, yet those bidders whom 
we have heretofore mentioned are positive that the extras 
allowed to Nolan were figured on by them and included in 
the specifications. The plaintiff alleges that the erasures in 
the specifications were made after the contract was given to 
Nolan, and that the directors must have hi. own that such 
erasures were so made. 

It is a well settled principle of law that where a public 
officer misapplies or misappropriates public funds in his hands 
he is liable to the municipality therefor ; it is such an act of 
negligence as amounts in law to a fraud. 

We instructed the jury after the evidence was closed — upon 
motion of the defendants counsel — to return. a verdict in favor 
of the defendants. It not appearing from the testimony that 
the defendants were cognizant of any fraud having been per- 
petrated upon the school district. After a careful considera- 
tion of the whole cast we have concluded that this was error. 
We should have left it to the jury to find, whether or not 
these erasures and changes in the specifications were made 
after the contract was let to Nolan, and whether the defend- 
ants were cognizant of such changes having been made and. a 
fraud perpetrated, and if they did, and allowed Nolan for these 
extras when he was not entitled to them they were parties to 
a fraud and were individually liable. We may go further 
and say that under the testimony of these bidders the defend- 
ants were called upon and were bound to show clearly that 
these erasures and alterations were not made after the contract 
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was awarded to Nolan. As directors they must be held to a 
strict accountability. 

And now August 22, 1892, the rule to show cause why a 
new trial shall not be granted is made absolute. 



Rice, Levy & Co. vs. Summers ei oL 

{In Court of Common PUas of Lackawanna County^ No, '14.1, 

Jannary Term^ z8go,) 

RULE TO AMEND THE PARTIES DEFENDANT. 

Whvre Jadgmeat is entered by eonfe«ioD egainst a firm in the firm name 
the proper way to bring upon the record aa defendants, the individoal member or 
member* liable tberefor, ii by a ■aggeftion of the mme by aflldavit and a notion to 
them by a rule. 

Tbe authority of the Court to allow an amendment In such a oaae cannot be 
gaineaid. 

G, Z>. Taylor, for plaintiffs. 

F, J. Fitssimtnons, for defendants. 

August 22, 1892. Archbald, p. J. The note and con- 
fession of judgment in this case was signed in the firm name 
of Summers & Shultz, and the judgment as entered stands 
therefore of necessity only against the firm. The individuals 
composing the partnership not being given in the instrument, 
do not appear. But even in its present form the judgment is 
good not only against the firm, as a partnership obligation, 
but also against that member who confessed it. The present 
application is made for the purpose of having it appear of 
record just who is thus liable. It is charged in the affidavit 
upon which the rule under consideration was obtained, that 
the note was executed by George Summers, and it is asked 
that he be made a party defendant accordingly. He has been 
duly warned by service of a copy of the rule and makes no 
objection. The only question therefore is as to the regularity 
of the practice and our power. This matter was somewhat 
considered in Callahan vs. Fahey (2 Lacka. Jurist 130 ) In that 
case judgment was entered on a note signed '* Jones & Callahan,'* 
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without anything to indicate of record who were the in- 
dividual members of the 6rm. Subsequently a suggestion was 
made by praecipe, that the defendants were Patrick C. Calla- 
han and John T. Jones, and a scire facias was issued to enforce 
the judgment against them. It was held that this could not 
be done without first obtaining a due amendment of the 
record. In passing upon the question it was there said : 
''The judgment note being simply signed 'Jones & Callahan* 
there was nothing upbfl the face of it to warrant the prothon- 
otary in entering any other judgment than he did. This 
judgment was good against the firm of Jones & Callahan if 
there was any such firm, as well as against the member of the 
firm who signed the confession. It is possible therefore that 
even after the judgment had been entered an inquiry could 
have been prosecuted before the court as to the parties com- 
posing the firni in question and the record amended so as to 
set these parties forth. ♦ ♦ ♦ ♦ ♦ Xhe 
suggestion made by the plaintiff's attorney that the original 
defendants intended to be affected by the entry of the judg- 
ment were John T. Jon^s dnd Patrick C. Callahan may be a 
proper way of bringing the matter before the court for action ; 
but at best it can be merely a preparatory step. It cannot of 
itself have the effect of changing the face of the record so as 
to bind the parties named. I venture to suggest that an order 
.of court making the amendment is at least necessary and that 
an order having the effect of bringing them permanently upon 
the record could only be made after notice to the parties to 
be affected thereby." What is there mere matter of argu- 
ment and suggestion, we here adopt in substance as the cor- 
rect practice to be pursued. It may be formulated thus. 
"Where jud|{ment is entered by confession against a 6rm in the 
6rm name, the proper way to bring upon the record as defen- 
dants, the individual member or members liable therefor, is 
by a suggestion of the same by affidavit and a notice to them 
by a rule. 

Our authority to allow an amendment of this kind 
cannot I think be gainsaid. It is not an amendment at com- 
mon law, which would require something of record to amend 
by ; it rests on the direct provisions of the statute. "[Ih] all 
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actions pending or hereafter to be brought in the several 
courts of this commonwealth^ and in all cases of judgments 
entered by confession, the said courts shall have power in any 
stage of the proceedings to permit amendments by changing 
or adding the name or names of any party, plaintiff or defen- 
dant whenever it shall appear that a mistake or omission has 
been made in the name or names of any such party.** (Act 
4 May, 1S52 §2, P. L. 574.) The xx>wer of amendment here 
given is broad enough to cover such a case as the one in hand. 
There is nothing therefore to stand in the way of the plainti£F*s 
rule and it is made absolute accordingly. 

Ordered^ that the record be so amended that the judg- 
ment shall stand as a judgment against the firm of Summers 
& Schultz and against George Sununers late trading in part- 
nership with one Schultz under the said firm name. 

The foUowing aothoriUM are worthj of notlos In ooniMction with th« aboTe 

Jadb(m«t.JoAiiX«ieeA>bM<0&»n<,8 Q.B.Di«. 474. Whm n aetion is 
bnmsbt agaiai^a porfeDerahip in Um linn Muna, tba jndgnMnt obteinad nuMt be 
egaintt the firm, and can not be entered egainat partiei alleged, on affidavit, to be 
indlTidnal membert of it. But— Olarle <0 Qtm ttt. CHOIen, Q. B. IXv. 86S-«ioh 
Jadgmentmay be eoCorred egaiast the individual mem here of the firm bj aotion. 
AaA—Davit dt&m et. Jforris, 10 Q, B. IHv. 486— when a jndgment againet the 
firm in the firm name hat been obtained, on applioation to oonrt leave may be 
obtained to imneezeontionagaiiiit an individaal member, bound thereby. 

8eealK>l LlMll^ on PartnenAiim (Ameriean Edition 1^ ElweU), ««)0. 



iHENRY VS. Fisher. 

(/» tki Court of Common PUas of Lackawanna Qmnty^ No. 

pop, April Term^ rSg2.) 

RULE TO TARE OF NON SUIT. 

While wiegee are the reward of work and labor it by no meeni foUowi, that 
every olaim for work and labor done ii a olaim for wages. 

When'wagesfiMmpMnial labor are declared for and tba proof shows workaad 
laher done in p ■? snsmiB of aspeoial oentraot, a Jadgment of aoneait shoold be 



An ippHoatkm to amend aftsranaUowaBesafnoniteltjtnaMBtooiatB. 
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Hulslander' & Vosbutg for plaintiff. 
Bauman, Comers for defendant. 

Aug. 22, 1 892. ARCHBALor P'. J. Wages are defined to be 
"the compensation paid or to be paid for services by the day, 
week, or month." (Anderson's Law Diet. Mok. tit.) or "a compen- 
sation given to a hired person for his.or her services." (Bpuvier's 
Law Diet, id.) They are only due as the result of a hiring or em- 
ployment,and involve the.relation of master and servant, or:em- 
ployer and employee.' Their distinctive character in the eyes of 
the law is recognized in -many provisions upon our statute books^ 
But while wagefs are the reward of work and labor it by no means 
follows, that every claim for work and labor done is a claim for 
wages. This is the e^ror into which the plaintiff's counsel 
have fallen. 

When therefore the plaintiff declared for the wages of 
manuallabor as his cause of action, he was b^iind to make 
out by his evidence a case of that kind. This is not only a 
matter of necessary agreement between the allegata and the 
probata : it is that, but it is something more. A recovery had 
upon such a cause of action would have entitled the plaintiff 
to all the advantages which are given by the law to the wages 
of manual labor as preferred claims. He has already obtained 
one of these by having his case put at the head of the trial 
list, and disposed of in advance of many others of much longer 
standing. These privileges are all very proper, where they 
actually apply, but they are not to be surreptitiously obtained. 

Now what the plaintiff actually proved at the trial had no 
approach to a claim for wages it was merely work and labor 
done in pursuance of a special contract. Had he completed 
the' contract he. would have been tonfined to. a recovery, upon 
that ; but as he was prevented from completing it according 
to the evidence, without fault of his own, he was entitled to 
recover the reasonable value of so much of lit. as he had done. 
That is to say, he proved certain work and labor done and be- 
came entitled to recover upon an implied assumpsit co pay 
what it was worth. This cannot be wrested into a claim for 
wages. It has notie of the characteristics or incidents. The 
difference is too manifest to need comment. Having failed 
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tberefore to. establish his cause of action, the fion suit, could 
not have justly been refused. 

The application to amend came after the allowance of the 
nonsuit and was therefore too late. The noh suit having 
been already entered the case was then in judgment. More- 
over it is a question whether the amendment would not have 
introduced a cause of action of a new and different kind. 

The rule to take off the judgment of non suit is discharged. 



Hen WOOD vs. Am. Legion of Honor r/ al. 

In the Court of Common PUas of Lackawanna County ^ jno. 64.9^ 

September Term, T3go.) 

RULE for judgment AGAINST GARNISHEES FOR WANT OF 

SUFFICIENT ANSWERS. 

Inaniwer to IntorroBstorie* a Ghu*DithM mnst f^Te foott not pODclottoiia. 
HiB mnft give as full aud epecAio ana wen as thoagb|be were a iritoeie on tbe Btand, 
or elw judgment by default will be entered against him. (56tli and 57th sections of 
the Act of 18th June, 1886, P. L. 582.) 

Under equity praotioe, a Garnishee may be attached for oomtempt until be 
answers as he ought, but tbe plaintiff is not conflned to that practice. The terms 
of the statute are so express and plain that th^y cannot well be drawn Into ques- 
tion. 

Where answers are so defldeot as to entitle the plainuir to more- for an 
attachment for contempt, they certainly warrant a Judgment under the prov isions 
of the law. 

The rsoogniaed practice is a**ruie on garnishee to show cause why Judgment 
should not be entered for defanlt, for not making more specific answM*.** 

A rule for Judgment upon admissions contained in answers, or jfor the 
amount there appearing to be due, is one thing, and a rulei for judgment because 
the Garnishee has not ans^ironid sufficiently isqnite another. 

In one case the plaintiff accepts the ai^swei ^ as In full compliance with the 
nil* to appear ana answer. 

In the other the plaintiff contends that tibe Qamisbae hat not oompV^ with 
tbe Tole to answer, because be refuses or neglects to answer as be ought. 

5!. B.. Price, for plaintfff. 
C. Comegys for defendant. 

Aug. 22, 1892. Archbald, p. J. This is a foreign at. 
tachtnent against the American Legion of Honor, a corpor- 
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ation of the State of Massachusetts, in which John Moifat, and 
O. B. Wright have been summoned as garnishees. The matter 
now for disposition arises as follows. In response to interroga- 
tories exhibited by the plaintiff the garnishees filed certain an- 
swers which upon exceptions taken were adjudged insufficient, 
and more specific answers ordered. The garnishees in nominal 
compliance with the order have put in so^alled additional an- 
swers, but it turns out upon examination, that these have no 
more virtue to them than the originals. We have nothing else to 
do therefore, if we adhere to our former ruling than to enter 
judgment for the plaintiff. Before doing this however we 
will consider anew and as though it were an open question the 
sufficiency of the answers as well as our right to enter judg- 
ment against the garnishees if they are found insufficient. 
The interrogsitortes and the response of the garnishees 
thereto, put in the fom of questions and answers, will stand, 
as follows : 

First interrogatory. Q. Do you know the defendant 
named in the above stated action ? 

First answer. A. Yes. 

Second interrogatory. Q. Have you had any business 
transactions with the said defendant? 

A. Yes. 

Q. How did your accounts stand at the time the writ in 
the above case was served upon you ? 

[Not answered.] 

Q. Was there, or was there not, at that time, or has there 
been since up to the time of your answering, a balance in 
your hands in favor of the said defendant? State the amonnt 
patticularly. 

Second answer. A. Atthetimeof service of the writ 
in the above stated case there was no balance in the hands of 
the garnishees in favor of the American Legion of Hohor, the 
above named defendant and a corporation incorporated under 
the laws of the commonwealth of Maissachusett6,'nor has there 
been at any time since the said service of the said writ and up 
to the present time a balance in the hands of the said gar- 
nishees in favor of the said defendant. 

Third interrogatory. Q. Have vou received any sums 
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of money on account of the defendant and if so what sams 
and what is the total received since the service of the writ 
upon you. 

Third answer. A. No. The sum of $1,313.82 has been 
received by John Moifatt as the collector for an unincorporat- 
ed association at Scran ton, known as the Scran ton Council, 
Number 669, and by him paid over to O. B. Wright as the 
treasurer and agent of the said unincorporated association in 
trust for the purchase of future insurance in the said the 
American Legion of Honor for the individual menlbersof the 
said unincorporated association, which sum of $1,313.82 the 
said O. B. Wright as the servant and agent of the individual 
members of said association has paid over for the future insur- 
ance of the individuals of the said association. 

[In the additional answers this interrogatory is answered 
by a sinfiple, **No.**] 

Fourth interrogatory transposed. Q. State whether you 
h^d an^ money belonging to the defendant at the time said 
writ was served ^ 

Fourth answer. A. At the time of the service of said 
writ the garnishees had no money belonging to the American 
Legion of Honor. 

Balance of fourth interogatory. Q. Please state all 
money transactions between yourself aiid defendant since the 
writ was served ? 

. Last half of fourth answer. A. The only busihess tran- 
sactions between the garnishees and the defendant isince the 
writ was served was of the character indicated iii the answer 
to interrogatory third, that is: the garnishees as the servants 
and agents of the individuals composing an unincorporated 
association in the City of Scranton received from time to time 
as the agents and servants of the individuals composing the 
said unincorporated association divers sums of money ag- 
gregating the sum ojf $1,313.82, with Which to purchase and 
secure for the said individual members of the said incorporat- 
ed asssociation future insurance iii the defendant corporation. 
[The additional answers add the follo^ving.] This amount 
under the direction of the several persons whose servants they 
were they have paid to the defendant, not in discharge of 
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any debt or obligation, but for the purpose of securing from 
defendant * * * future insurance for the several individ- 
uals whose servants they were» that is insurance against loss 
beginning at the time of the payment of the money as a pre- 
mium, and continuing an indefinate time. 

Fifth interrogatory. Q. Had you in your possession or 
under your control, when the writ in the above case was served 
upon you any goods, or merchandise, or any property, estate or 
effect whatsoever real or personal belonging to the said defen- 
dant or in which the said defendant was in any manner inter- 
ested, or had you at the time of the service of the writ any 
money or have you had since any money in your possession 
or control belonging to the defendant ? State particularly all 
items and matters rehtting thereto. 

Fifth answer. A. There was not in the possession or 
the control of the garnishees when the writ was served in the 
above stated case upon the garnishees any goods or merchan- 
dise or any property, estate or effects whatsoever real or per- 
sonal belonging to the said defendant, or any [in] which the 
said defendant was in any manner interested, and there was 
no money at the time of the service of this writ on the gar- 
nishees belonging to the said defendant in the hands of the 
garnishees nor have the garnishees since the service of the 
said writ had in their possession or control any money belong- 
ing to the said defendant, nor any [in] which the said defen 
dant was in any way interested, except as in these answers 
above indicated.'* 

It is manifest that these answers give us very little infor- 
mation. Words are multiplied, but we have very few facts. 
They largely consist of a repetition in negative form of the 
interrogatories to be answered, thus amounting to no more 
than a simple '*No," and so far as this is the case, we are not 
to be led into the idea, in judging of their sufficiency, that we 
have anything more. Stripped of all verbiage, the infor- 
mation we get from them is merely this: That defendant, The 
American Legion of Honor, is a corporation of the State of 
Massachusetts, that at the time of the service of the writ one 
of the garnishees, John Moffatt, had in his hands the sum of 
$i.iiy^2, which he had received as collector for an untncor- 
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porated astociation, at Scranton known as the Scranton Cbun- 
cily No. 66^ and which he paid over to O. B. Wright as trea- 
surer of the same, in trust for the purchase of future insurance 
in.thesaid The American Legion of Honor for the individual 
members of the association referred to: and that this money 
has been paid over to the said corporation defendant by the 
said O. B. Wright as agent for the persons composing said 
association as premiums to purchase and secure for them such 
future insurance in said corporation. It is evident that this, 
which, is a complete summary of all that is positively stated in 
the answers, gives but the barest.outline of the facts as they 
exist. It does anything but disclose, that which is most 
vital to the case, the relation of the garnishee, or the associa- 
tion which they represent, to the defendant corporation, to 
whom since the attachment was served a large amount of 
money was admittedly paid over. In view of the latter admis- 
sion it is incumbent on the garnishees to explain the transac- 
tion fully. This they were called upon to do by the first part 
of the fourth interrogatory: "Q. Please state all money tran- 
sactions between yourself and the defendant since the attach- 
ment was served;*' as well as by the fifth interrogatory : Q. 
Had you in your possession or under your control when the 
writ ♦ ♦ ♦ was served upon you' ♦ ♦ ♦ any property 
estate or effects whatsoever real or personal, belonging to the 
said defendant, or in which the said defendant was in any man- 
ner interested. « * « State particularly all items and 
matters relating t/urete** 

These are pertinent inquiries, and they are not met by 
the general allegation that the money was collected and paid 
over for the purchase — as it is expressed in the answers— of 
future insurance in tte defendant corporation for the benefit 
of the association which the garnishees jpurport to 'represent. 
These are conclusions and not facts. If the garnishee were 
upon the witness stand in coyrt, they would not be permitted 
to testify in this fashion and we are entitled to ju^ as full and 
specific a statement as if they were. The truth is that, where 
as in the present instance we have to rely upon interroga^ 
tories to elicit the facts, we have the right, as we are at the 
greater disadvantage on that account, to hold the stricter to 
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the rule. Evasive InsWers, or those which only give a 
part of the facts, or which give qs hot the facts but conclusions 
from them can not in juarttce t>e received. The facts which 
thie interrogatories fairly call for must be given. Where they 
are i^ossed over or held back, ihtehtionally or unintention- 
ally, the answers ai'e insufficient and the garnishee is in de- 
fault. This is the judgment which must be passed upon the 
anWers which we hav^; before us. They fail to give the 
essential facts, by which we may judge of the relation of the 
garnishees— or the itnincorporated association which they say 
they represent — to the defendant corporation, or the nature 
of the money transactions between the garnishees and the 
defendant, which the garnishees' admit took place. The gar- 
nishees are pleased to denominate this the purchase of future 
insurance, but this is not the statement o ^ a fact : it is a mere 
conclusion, and we are not bound by it. The real facts if 
stated may disclose something far different. They cannot 
give their own color to them, and deny iis the means of tes- 
ting it. Compare the case of' Hart vs. bahlgreen, i6 Louisi* 
ana 559. The question there propounded to the garnishee 
was as follows: *'Ilave you received Cotton or other produce 
from the defendants or from any member of the firm? At. 
what time? How. much cotton or produce?" The garnishee 
answered that he had received cotton from the defendants for 
account of other persons, which had been duly appropriated, 
according to directions received with said cotton, previous to 

the service of the attachment or garnishment in the case. This 

• I . . 

answer was held to be evasive, and not responsive to the 
question, and the garnishee was charged as for a neglect or 
refusal to answer. The two cases as it seems to me are quite 
similar. In the one quoted the garnishee admitted receiving 
cotton from the defendants, but merely accounted for its dis- 
position by the assertion that it had been received on account 
of other parties, and that it had been duly appropriated 
according to directions received with it. This may have been 
a true version of the affair, but because of its permtting a 
covering of the real facts it was rightly judged evasive and in* 
sufficient. The present is like it. The garnishees admit 
having in their hands a large sum of money which they paid 
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over to the defendant since the service of the' attachment. 
The only explanation they' give of the transaction is couched 
in general terms. They say they were the agents of other 
parties, and that the money v^as paid as premiums to purchase 
insurance. The answer does not explain itself, nor give the 
facts. It undertakes to describe the transaction, but we can 
not tell whether truly or not. It permits of evasion, and is 
therefore insufficient. For failure to answer as they ought 
the garnishees are clearly in default. 

But notwithstanding the insufficiency of the answers, the 
right of the plaintiff to take judgment is denied. How this . 
can be maintained in the face of the plain terms of the statute, 
. I do not see. By the 56th section of the Act of 13 June, 1836, 
(P. L. 582), the garnishee in a foreign attachment is bound '*t6 
exhibit in writing under his oath or affirmation, full, direct 
and true answers to all and singular the interrogatories of the 
plaintiff exhibited and filed * * * or such of them as the 
court shall deem pertinent and proper," and by the S/th sec- 
tion it is provided that if the garnishee shall after due service 
o( a rule to appear and answer Aeglect or refuse to comply 
therewith, he shall be adjudged to have in his possession goods 
and effects of the defendant liable to the writ, to an amount 
or value sufficient 10 satisfy the plaintiff's claim and the costs. 
Where the garnishee under these provisions of the law neglects 
or refuses to answer at all ho one will contend but that judgment 
against him naturally follows. But why is not the result the 
same, where he does not answer fully ? He is just as much 
bound to answer fully as he is to answer at all, and where he 
only half complies with the law, it is as much of a default as 
no compliance whatever. An incomplete or evasive answer 
therefore is no answer, and this is as it should be. Were it 
otherwise, it would permit the garnishee, if so inclined, to 
shield hiniself or the defendant, behind a sham ; becaase he 
has answered, he is to be relieved however incomplete and 
irresponsive his answers may be. Such is not the law. He 
must make full, direct and true answers, or a judgment by de- 
fault will be entered against him. It does not meet the force 
of this argument, to say that the garnishee may be attached 
for contempt until he has answered as he ought. This remedy 
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is no doubt open to the plaintiff under the course of equity 
practice. (Carondeiet Co. vs. Fairmount Ins. Assoc, 15 W. N. 
C. 125), but he is not confined to it. He might be, were it 
not for the statue, but the terms of that are so express and 
plain they can not well be drawn in question. In thisconRec- 
tion it may be observed, that where answers are so deficient 
as to entitle the plaintiff to move for an attachment for con- 
tempt, they certainly warrant a judgment under the provisions 
of the law. Where the body of a party may be taken 
for his default, there is enough to warrant that whicti is merely 
a taking of his property. 

This is no strained construction of the law, and the 
authoi'ity for it is abundant. In Louisiana a statutory pro- 
vision exists, very similar to our own, which declares that a 
garnishee's refusal or neglect to answer interrogatories shall 
he considered as a confession of his having in his hands pro- 
perty belonging to the defendant sufficient to satisfy the de- 
mand made against the debtor. We have already seen in the 
case of Hart vs. Dahlgteen, (16 Louis. 559,) quoted above, that 
where answers to interrogatories, propounded under the pro- 
visions of the law, were adjudged to be irresponsive or evasive, 
the garnishee was held liable as for an absolute default. So 
in Richardson vs. White (19 Ark. 24,) it is said, that where ex- 
ceptions have been sustained and the garnishee has been 
ordered to answer more fully and refuses,he is as much in de- 
fault as though he had not answered at all. This is the law 
moreover as laid down in Drake on Attachment (§ 633 a,) where 
it is said in substance, that if the garnishee refuses to answer 
or answers evasively the plaintiff should except to the suffi- 
ciency of the an<;wers; and if the court sustains the exception 
and order the garnishee to answer more fully and he refuses 
to do so, he is as much in default as if he had not answered at 
all, and judgment may be rendered against him accordingly. 
It is also further there said (§ 636 a) : "Though the garnishee 
deny that he owes the defendant or holds his money or pro- 
perty, yet if he refuses to answer questions respecting his 
business relations with the defendant so as to enable the court 
to ascertain his true position, he will be charged if the law 
under which ht was summoned authorizes a garnishee to be 
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charged where he refuses to answer. He puts his conclusion 
of law as to his liability in the place of that of the court, and 
denies to the court the means of testing the correctness of 
that conclusion/' No doubt before having judgment rendered 
against him for the insufficiency of his answers the garnishee 
is entitled to be warned by exceptions, so as to have oppor- 
tunity for supplying their defects, as was held in Little vs. 
Nelson, (51 Missp. 672.) But if after that his answers fail to 
make full disclosure of the facts called for by the interro- 
gatories, either by intentional evasion, unintentional neglect, 
the right to judgment, as on a default, is abundantly justified 
by the authorities. 

Their is one case however in our own courts which seems 
perhaps to call this practice in question. In Lanback vs. 
Black, (i W. N. C. 314,) in the court of common pleas of Phila- 
delphia, No. 4, a rule for judgment against a garnishee for 
want of full and direct answers was obtained upon the ground 
that the answers were imperfect and evasive. But the court 
— according to the very brief note of the case which we have 
— declined to hear the opposing counsel, and said that the rule 
was contrary to the practice and the plaintiff must 61e excep- 
tions, upon which the rule was withdrawn. Just what is to 
be made out of this case is not clear. If the court meant to 
say that exceptions to the answers must first be filed, before 
judgment can be moved for, there is no cause of complaint 
with it. But if it was intended to hold that a rule for judg- 
ment for want of sufficient answers was not according to the 
practice, I can not agree to the decision. The weight of 
authority even in our own state, is just the other way and 
sustains the practice. Thus in- Mitchell on Rules (p. 46) we 
find as one of the rules of practice which he recognizes and 
enumerates: **Rule on garnishee to show cause why judg- 
ment should not be entered for default, for not making more 
specific answers." Mr. Brewster also in his recent work on 
practice (vol. 1, § 92,) gives the direction, that after answers 
have been adjudged insufficient on exceptions filed, a rule to 
answer fully, or otherwise judgment may be taken. Again 
in Troubat & Haly's Practice (§1201) it is stated that if the 
answers of the garnishee arc not full and distinct judgment 
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may be rendered against him on that ground. This is vested 
upon the direct auchopity of Jones vs. Hacker, a case decided 
by the district court of Philadelphia in 1849, (^ '^r. & H. 
Prac. §1201, N.) The rule there as here was for judgment for 
want of full, direct and true answers, and it was sustained. It 
follows therefore that the case of Lanback vs. Black, supray if 
it u'ndertakes to decide that which is claimed for it, is out of 
line and is not to be followed. 

But perhaps Jt will be said, what have you to say of the 
numerous cases which hold that upon a rule for judgment against 
a garnishee on his answers, judgment can on]y be rendered 
where there is a clear admission of indebtedness due to the 
defendant, or of property of the defendant in the garnishees 
hands ^ (Lancaster Co. Bank vs. Gross, 50 Pa. 224. Allegh- 
eny Sav. Bank vs. Meyer, 59 Pa. 361. Wetherill vs. Flanagan 
2 Miles J43. Ferguson vs. Craig, i W. N. C. 153. Kerr vs. 
Diehl, 2 Clark 325. Moore vs. Moore, 34 Leg. Int. 12. Mercer 
vs. White, I Tr. & Haly Prac. §1201, N. Roberts vs. Steiner 
Ibid. Dennisoji Twp. vs. Dempsey, 4 Kulp 377.) I have ex- 
ainined all these cases, and in every one of them the plaintiff 
has moved for judgment upon the answers, not — as it is import- 
ant to observe— <?« account of tJuir insufficiency. If there is any 
confusion in the minds of any one as to the bearing of these 
cases upon the question with whicll we have now to deal, it 
comes from not observing, this distinction. A rule for judg- 
rnent upon the admissions contained in the answers, or for the 
amount there appearifig to be due, is one thing, and a rule for 
judgment because the garnishee has not answered sufficiently 
is quite another, and our treatment of the two must vary ac- 
cordingly. In the one case the plaintiff accepts the answers 
as in full compliance with the rule to appear and answer, and 
simply seeks to take advantage of any admissions contained 
therein. Our inquiry therefore in that case is confined to 
whether the answers contain an admission of the possession by 
the garnishee of the money or effects of the defendant, or 
show a debt due to him, and only when we find a clear admis- 
sion of assets, or of such facts that the possession of assets 
necessarily results as a matter of law, can judgment be entered 
against the garnishee thereon. But in such a case as the pre- 
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sent, the plaintiff's whole contention is that the garnishee has 
not complied with the rule to answer, because he neglects or 
refuses to answer as he ought. The only question for the 
court in that case is whether the answers are full, direct and 
true within the meaning of the statute. If they be found suf- 
ficient, the plaintiff may still move for judgment on the answers 
for anything admitted to be due thereby. But if they are in- 
sufficient, they stand for naught. Judgment then is render- 
ed not on the answers, but notwithstanding' them. The dis- 
tinction was evidently in the mind of Sharswood, P. J. in 
Fithian vs. Brooks, (i Phila. 260) where upon a rule for judg- 
ment against garnishees on their atiswers he says : ''The es- 
tablished rule of court is not to give a judgment against gar- 
nishees, unless upon an express admission of assets, or at least 
the admission of such facts that the possession of assets neces- 
sarily results as a question of law. If the answers are not full 
and direct judgment may be rendered against them on that 
account. But that is a different proceeding and on different 
ground from that pursued here." We also find in Mitchell on 
Rules (p. 46,) both a rule for judgment on the answer — for the 
amount admitted to be due, and also a rule — as before observed 
for judgment by default for not making a more specific answer 
and the two are given as distinct. I have no hesitation there- 
fore in saying, that the cases cited where judgment was 
poved for on the answers do not apply to such a case as the 
one in hand. It is only by over looking the distinction which 
I have pointed out that it can be supposed they do. Dealing 
then with the case before me as I must I am constrained to 
hold that the answers are insufficient and that the plaintiff is 
entitled to judgment notwithstanding them. The garnishees 
have been duly warned, and have had abundant opportunity 
to make their position good. If judgment goes against them 
it is through their own default. 

Now Aug. 22, 1892, it is adjudged and found that John 
Moffatt and O. B. Wright the garnishees of the American 
Legion of Honor, defendant have neglected and refused to 
exhibit full, direct and true answers to the plaintiff's interroga- 
tories, and in default thereof they are adjudged to have in 
their possession goods and effects of the said defendant liable 
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to the writ of attachment in this case, to an amount or value 
sufficient to satisfy the demand of the said plaintiff together 
with all legal costs of suit and charges, to wit to the amount 
or value of $154.79 dollars that is to say, debt and interest on 
said demand $136.62, and costs $18.17, and execution is there- 
upon awarded against the said garnishees for the said sums, as 
in case of a judgment rendered for their the said garnishees' 
own proper debt. 



DoRNAN Bros, vs, Shiffer. 

(/» tAe Court of Common Pleas of Lackawanna County ^ No, gj^ 

November Term^ i8gi.) 

VOIDABLE SALE— rescission— securities WHEN TO BE 

TENDERED BACK. 

A nle of goods procured by a Tendee by false reprewotatioas as to hie eol- 
Tenoy is a Toidable oonUraot which the Tcndor, apoo disoovary of the fraud, may 
rescind. 

Where the Tendfv has recetved any note, eeomity, or thing of Tahie, on ao> 
count of the sale, h«* mnet in moTing to rescind, st some stage of the case, return, 
or offer to return, the Mine to the vendee before the rescission wiU be enforced. 

Be can not retain any advantage obtained by the sale and at the eame time 
annul and avoid it. If the return ie n ade at an? etage of the esse it is enfllciant, 
proTlded full juetice, under all the drcumetancee, is done the vendee. 

A% against third parties the vendor has merely to assert his right to aToid 
the sale, by a reclamation of goods sold. They are not in a poeition to say you 
must surrender what you obtained on the sale from the vendee, for that &otnm not 
concern them: as to them the defeasible estate of the vendee vanished at the 
mere motion of the Tendor. 

This was a sheriff's interpleader, upon the trial of which the 
following facts appeared : Dornan Brothers, the plaintiffs, sold 
to the firm of Judd & Co. a large quantity of carpets — being 
the goods *in dispute — upon certain representations which 
proved to be false. When the plaintiffs discovered the fraud 
which had been perpetrated, upon them, they took steps to 
rescind the sale; but meantime the defendants in the issue, 
who held judgment notes against Judd & Co., entered them. 
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took out executions, and levied upon these and other goods. 
The sales by Dornan Brothers to Judd & Co. extended over 
some six months, and consisted of several bills. For a part 
of these Judd & Co. gave notes, the most of which were out- 
standing at the time of the attempted rescission by Dornan 
Brothers, and were not tendered back by them. It was con- 
tended by the defendants at the trial that the failure to return 
these securities made the attempted rescission ineffectual, and 
the following point was thereupon reserved t *'The evidence 
being that at the time the Dornan Brothers made Remand for 
the surrender of the goods in question sold to Judd & Co. by 
them, notes had been given by Judd & Co. to Dornan Bros, 
^or the amount thereof, and that these notes at the time of 
the demand were outstanding, and part of them negotiated 
and not in the hands of Dornan Bros., and that these notes 
at the time of the demand and attempted rescission were not 
tendered or offered to be given back to Judd & Co, but have 
been produced here at the trial in court, and turned over to 
the coiirt, the question of law is therefore resehred ; whether 
the recission of the contract was complete without such ten- 
der or offer to surrender the notes." The jury found for the 
plaintiffs subject to the point reserved, and the case now 
came up on a motion for judgment for the defendants non 
obstante veredicto^ and on a counter motion by the plaintiffs 
for judgment upon the verdict rendered. 

C. H. Welles and Ward & Horn for the plaintiffs, 

5. B, Price and G. M, Watson^ for defendants. 

Archbald, p. J. August 22, 1892. A sale of goods 
procured by a vendee by false representations as to his sol- 
vency is' a voidable contract which the vendor upon discovery 
of the fraud may rescind. The verdict has established that 
such was the character of the sales of merchandise secured by 
the firm of Judd & Co. from the plaintiffs in this interpleader 
issue. The latter had therefore the clear right to avoid such 
sales, and the verdict has also established that they moved to 
enforce that right at the prriper time and in the proper way, 
subject only to the questions which is the ground of our pres- 
ent inquiry, whether thcv were bound, at; the time they de- 
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manded a return of their goods to tender back the promts 
sory notes of the firm which they then held. 

It is too well settled to need the citation of authorities, 
when the vendor has received any note, security or thing of 
value on account of the sale, he must, in moving to rescind, 
at some stage of the case, return or offer to return the same 
to the vendee before the rescission will be enforced. This is 
upon the principle that he cannot in justice retain any advan- 
tage obtained by the sale, and at the same time absolutely 
annul and avoid it. To attempt to set aside the transaction 
and yet hold on to some part of it, is a manifest inconsist- 
ency which will not be permitted. He must be prepared to 
put the vendee virtually in the same position as before the 
sale was consummated, and if he cannot do that, he is not en- 
titled to exercise his right to rescind. But it is evident that 
this qualification upon the vendor's right is introduced purely 
for the benefit of the vendee ; the vendor in seeking to en- 
force his rights is required to do so in a way that will do no 
injustice to the other contracting party. We must not 
however, confuse the . right to rescind with the steps 
taken to enforce that right, for they are clearly separate and 
distinct. The right exists because of the fraud, and is en- 
forceable as soon as the fraud is discovered ; the vendee has 
merely a defeasible estate which requires but the act of the 
.veudor to divest it. But when the vendor in the exercise of 
his right moves to rescind, the law, having regard to the re- 
ciprocal rights of the other party, requires him to surrender 
any benefit or advantage he may have derived from the trans- 
action, before it will permit him to fully enforce his own 
right. In moving to avoid he virtually undertakes to do this, 
and if he does it at any stage of the case it is sufficient, pro- 
vided full justice under all the circumstances is done the 
vendee. So long as this is the result the latter cannot well 
complain, and if he cannot, who can ? 

Those cases, therefore, which hold that in an action by 
the vendor to recover the goods sold it is sufficient to bring 
into court and tender at the trial any note or security given 
by the vendee are in consonance with this interpretation of 
the law and may well be followed. There are several of these 
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of the highest authority. Thus in Nichols vs Michael, 23 N. 
Y. 264, it is said by James, J.: ''It is true as a general rule 
that a party who would disaffirm a contract must return of 
offer to return whatever he has received upon it. But in 
cases of fraud, where nothing is parted with by the fraudulent 
vendor but his own promissory notes, such a return or offer to 
return is not necessary before action bi ought ; it is enough if 
the notes are produced on the trial ready to be cancelled. In 
a sale procured by fraud no title passes ; the vendor still re- 
tains his legal right to the goods, and rescinding the contract 
of sale, rescinds the contract, of payment, and hence the notes 
fall with the contract. A note negotiable, whilst it remains 
in the hand of the vendor of the goods, stands upon the same 
footing in respect to a tender prior to the commencement of 
an action as one not negotiable. ♦ « « Most of 

the cases where a return has been held necessary before ac- 
tion, related to executory sales, and where the pdrty sought 
to rescind because of the other party's failure to ful- 
fill. In such cases a tender is no doubt a condition precedent 
to a right of action. In this case the note remained unnego- 
tiated in the hands of the vendor, and therefore his right of 
action against Pinner [the vendee] was perfect without a ten- 
der." The views thus expressed are it is true somewhat 
clouded by the position taken that the sale was absolutely 
void and passed no title, and not simply voidable which 
seems to be the better opinion and the learned judge also lays 
stress upon the fact that the vendee's notes were unnegotiat- 
ed. But in the concurring opinion of Seldeh, J. in the sanoe 
case (p. 272) the matter is presented a little differently and it 
may be well therefor to quote from it also. "But it is further 
insisted," says Judge Seldon, "that the plaintiffs should have 
been non-suited because they did not restore or offer to restore 
the notes of Pinner before commencing suit. There is no 
doubt of the general rule, that where one party to a contract 
elects to rescind it for fraud, it is an indispens^ible preliminary 
that he had surrendered all that he has received from the 
other party upon the contract ; and if he has disabled himself 
from doing this it is too late to rescind. It has been held in 
several cases that this principle applies Avhere the party seek. 
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ing to rescind has received the promissory note of a third per- 
son as the consideration of the contract on his part. He must 
in such cases restore or offer to restore the note before bring- 
ing the suit,(Masson vs. Boost, it Deino 69. Baker vs. Rollins, 
2 Deino 137). In the present case the notes received by the 
plaintiff were the notes not of third persons but of Pinner 
himself, and there is this important distinction to be observed, 
viz: that in the cases cited the notes were not affected by the 
election of the party to rescind the contract, but might still be 
enforced notwithstanding the rescission, while in this case the 
moment the contract was rescinded the notes if in the hands 
of the plaintiff became entirely invalid and worthless. I am 
not aware that it has been held that in such a case the restora- 
tion of the note is a condition precedent to the right of the 
parly to rescind. It is intimated by Beardsley, J. in the case 
of Baker vs. Robbins supra, that if the notes in that case had 
been shown to be of no value, it might not have been neces- 
sary to return them. The notes of Pinner in this case were of 
course rendered utterly valueless by the rescission of the con- 
tract. The rule has not, I think, been carried to the extent 
of holding that in such a case, the notes must be returned be- 
fore a suit is brought. It would certainly be more in conson- 
ance with equity to hold it sufficient to produce the notes up- 
on the trial and surrender them to the custody of the court 
•as in that case the rights of both parties are protected. * * 
* * * Such a rule is not, I think, in conflict either with 
authority or principle and may therefore be safely adopted. 
The negotiability of the notes in this is of no importance, so 
long as they have not been negotiated : nor do I think it would 
effect the rule if they had been at some period out of the 
hands of the plaintiffs, provided the possession and exclusive 
interest was in them at the time of the trial. The motion for- 
a non-suit therefore was properly denied." 

In Wiswall vs. Harrowman, 62 N. H. 671, a note had been 
given in payment of a debt upon the representation that it 
was secured by a mortgage, which was not true, and rendered 
the note worthless. The creditor rescinded his acceptance of 
the note and brought suit for the unpaid debt, but did not 
tender the note until the trial. This was held to be sufficient. 
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"The worthless note" says Stanley, J. "being tendered at the 
trial and it appearing that the defendant [vendee] had suffered 
no injury from the neglect to return it sooner, his rights were 
fully protected, and the return was seasonably made. * * 
* * * When the distinction between the law of substan- 
tive rights and the law of remedial procedure was not main- 
tained, undue importance was sometimes attached to a return 
of such notes, before suit." 

In Thurston vs. Blanchard,22 Pick. i8. in an opinion by 
Shaw, C. J. it was similarly held that an action may be main- 
tained by the vendor for goods sold on false representations, 
without first tendering back the negotiable note of the vendee 
received therefor, provided it be produced at the trial and 
offer to surrender be there made. It is true in this case also 
some stress seems to be laid upon the fact that the. note had 
not been negotiated, but had always remained in the hands 
of the vendor. But it is not readily perceived how this could 
or did enter into the ruling which was made. Similar doctrine 
is laid down in our own state in the case of Babcock vs. Case, 
6 1 Pa. 427. There Babcock the defendant had sold to Case 
the plaintiff for the sum of $scx> some land which he held by 
a tax deed. He fraudulently represented at the time that the 
title was good, but it proved to be worthless, and thereupon 
Case brought suit to recover the $5cx> which he had paid. It 
was contended that to maintain his action he ought first to 
have tendered a reconveyance of the property, but it was held 
that he. need not. '*Rescission"says Thompson, C. J. "on the 
ground of fraud, failure of consideration' and the like, is {i 
right in equity, subject to a restoration of the consideration ; 
consequently in order to obtain equity it lies on the party 
seeking it ta do equity ; that is to say, he must return the 
property obtained or reconvey the title ; * * * * 
Whenever the question of restoration arises it is an' equitable 
question and is to be dealt with on equitable principles. If 
there be no value in a conveyance, for instance, and no right 
of recourse in any one on a reconveyance, would the want of 
such a reconveyance having been tendered oi»t weigh a plain- 
tiff's equity to have his money back, who had been egregiously 
defrauded ? If it would not, a reconveyance would not be re- 
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quired. It is only * * in order to prevent the party 
[from] holding the thing paid for, and recovering the price 
also, that a return is essential in equity." 

These cases are sufficient for our purpose though there 
are many moce which might be cited. They clearly show, as 
it seems to me that the offer to return is not as is sometimes 
asserted, an indispensable part of the act of rescission, but 
merely something which must be done before the rescission 
is fully enforced. It touches the remedy, rather than the 
right, of rescission. The right as has already been said arises 
out of the fraud perpetrated upon the vendor ; the require- 
ment that he shall surrender his advantages is merely incident 
to its enforcement. It exists moreover solely for the benefit 
of the vendee, and only to the extent necessary to preserve 
and protect his rights. 

If these conclusions be correct it follows that if the ven- 
dor moves to rescind, either by directly retaking the goods, or 
seeking to recover them in replevin or trover, the right to so 
recover them without a tender can not be questioned except 
by the vendee himself. He may insist upon this, but unless 
the necessity for a tender enters into the very act of rescission 
-r-as it does not — who else can ? As against third parties the 
vendor has merely to assert his ri^ht to avoid the sale, by a 
reclamation of the goods sold. They are not in a position to 
say yoj must first surrender what you obtained on the sale 
from the vendee, for that does not concern them ; as to them 
the defeasible estate of the vendee vanishes at the mere mo- 
tion of the vendor. 

That third parties have no right to raise this question has 
been expressly decided in Stevens vs. Austin, i Met. 557. The 
plaintiff there brought an action of trover for a wagon which 
had been sold by him to one Foster and transferred by Foster 
to the defendant. It was established that the sale Was pro- 
cured by fraud on the vendor and was therefore voidable at 
his instance. The defendant contended that the plaintiff 
could not maintain his action without showing that he had 
first restored or offered to restore what he had received from 
Foster on the sale, which consisted amorg other things of a 
note for $8$. This was disposed of by Shaw, C. J. as follows: 
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"Then the question is whether the plaintiff was bound to ten- 
der back the note and money he had received before he could 
bring his action. We think he was not : not to the defendant : 
for the plaintiff received nothing of him. Nor could the defen- 
dant raise the question, whether the plaintiff had made restora- 
tion to Foster or not. It was res tnter altos with which the 
defendant had no concern, and was wholly irrelative to the issue 
between the parties." This is reaffirmed in Manning vs. Albee, 
Allen 520. The plaintiff there had sold a stock of clothing to 
one French, who persuaded him to take his note in paynlent 
secured by certain railroad bonds which he fraudulent represent- 
ed to be of value. The defendant was present at the time and 
knew of the fraud if he did not directly participate in it. A 
few days after the sale, the defendant appeared in possession 
of the goods and claimed that they had been sold him by French. 
In an action by the plaintiff to recover them from the defend- 
ant on the ground of the fraud, the latter set up, that the re- 
scission was not complete because the note and bonds had not 
been surrendered prior to- the action. In answer to this it is 
said by Gray, J.: "The plaintiff was not obliged to surrender 
the note and bonds before beginning a suit for the fraudulent 
representations ; for the bill of exceptions states that French 
from whom he received them could not be found so that they 
could be tendered to him ; and the defendant was in no event 
entitled to receive them. Stevens vs. Austin, i Met. 558. 
Even in a similar action against French, it would be sufficient 

m 

to file them .at any time before final judgment. Thurston vs. 
Blanchard, 22 Pick. 18. Bridge vs. Batchelder, 9 Allen 394." 

This effectually disposes of the present question. The de- 
fendants in this issue who are merely execution creditors of 
Judd & Co., have no interest to interpose the objection that 
the plaintiffs at the time they demanded back- the goods in 
controversy, did rtot offer to return the notes which they had 
received for a part of them. The mistake lies in supposing 
that this was essential to the act of rescission, so that it was in- 
effectual without it. Such is not the case, as we have seen. 
It was something upon which the vendees might insist for 
their ultimate protection, and if not provided for might en- 
title them to resist the avoidance of the sale. But it is not for 
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the defendants here to assert the want of it ; they are in no 
wise affected or harmed thereby. So far as they are concerned 
the rescission of the contract was complete. It follows that 
the plaintiffs motion for judgment on the verdict must prevail. 
The rule for judgment non obstante vereduto upon the 
•point of law reserved at the trial is discharged, and judgmerrt 
is directed to be entered on the verdict in favor of the plain- 
tiffs. 



GuiNNEY vs. Hand, et aL 

{In the Court of Common Pleas of Lackawanna County^ No. 4/)$^ 

October Term^ iSSg.) 

RULE FOR NEW TRIAL. 

When a person is put upon the stand, the party calling him gives him credit 
as a witness. 

In such case he can not ask credit for him in one part of his testimony and 
deny it to him in another. 

It is for the jury and not for the Court to construe and give effect to Uie 
alleged admissions of a party. 

R. A, Zimmerman, Esq., for plaintiff. 
C. ComegySy Esq., for defendants. 

November i6th, 1891. Archbald, P. J. By putting 
Thomas Carroll, the driver, upon the stand the plaintiff gave 
him credit as a witness. When therefore he testified upon 
cross-examination, that at the time of the accident he was not 
acting within the scope of his employment, but was on an in- 
dependent errand for Loftus, the plaintiff is responsible for his 
evidence. He can not ask credit for him in one part of his 
testimony and deny it to him in another. This was legitimate 
cross-examination, for the sole purpose of putting him on the 
stand was to prove that upon the occasion in question he was 
in the employ of the defendants and engaged in their business. 
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As the case stands therefore, it was proved out of the 
mouth of the plaintiff's own witness, that the injuries were in- 
flicted at the time when the driver, through whose negligence 
they were caused, was not acting for his employers, the defen- 
dants, but for a third party. If this evidence had been intro- 
duced by the defendants in answer to a perfect case made out 
against them by the plaintiff, the question as to whether the 
driver was acting within the scope of his employment at the 
time of the accident would have had to be submitted to the 
jury. But as it was, their was no issue upon that point, for it 
was distinctly proved before the defendants* side of the case 
was reached that he was not, and the case should therefore 
have been taken from the jury. 

There may be some question also whether the instructions 
given to the jury with regard to the alleged admissions made 
by the defendants the day after the accident, were strictly 
accurate. It is not for the court but for the jury to construe 
and give effect to these remarks of the defendants. They have 
without doubt a legitimate place in the evidence, but the time 
when and the circumstances under which they were made are 
to be considered, and it is then for the jyry to say what they 
amount to. 

The rule for a new trial is made absolute. 



Commonwealth vs. Ridgeway. 

(/// Court of Quarter Sessions of the Peace of Lackawanna 

County y June Session, iSpj, 

RULE FOR NEW TRIAL. 

It is not error for a trial Judge to tell a jury that a defendant's conduct, or 
act is not justified by the evidence; provided such is a fact. 

In such a case it is his duty to so instruct them in giving them the law. 

When facts are doubtful, or in dispute a hypothetical, rather than a posi 
tive form of instruction, should be obseinred. 

A police officer is justified in arresting a person even though suth person is 
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standing on a reservatioD, or raiaed area between a sidewalk and building, if he is 
idling, or lounging there. 

This was an indictment for an assault and battery for a false arrant and the 
defendant was found guilty of an assault. A motion for new trial was thereupon 
made upon the ground of alleged misimitructiou to the jury. 

John P. Kelly, District Attorney and E. C. Newcomh, Esq.,, 
for the Commonwealth. 

Messrs, Willard & Warreity for defendant. 

August 22d, 1892. Archbald, p. J. Notwithstanding 
that the defendant is an officer of the law we can not treat his 
case differently from any other. If he went beyond his au- 
thority he is amendable to the restraints which the law imposes 
the same as a private citizen. After a careful consideration we 
are not able to regard this question otherwise than was done 
lait the trial. 

The evidence did not show enough to warrant the arrest, and 
the officer made a mistake in making it. It may have been an 
honest one, and — speaking for myself, and from my knowledge 
of the defendant as a police officer — I am satisfied that it was. 
• But even the best of us are not free from this infirmity, and 
when we err we unfortunately have to bear the consequences. 
The evidence failed to show that the prosecutor was an idler 
or lounger, or associated with others who were, or that he was 
in any way making or tending to make a public disturbance. 
He was standing on the edge of the curbing in front of his 
boarding place on the raised area between the sidewalk and the 
building, neither saying nor doing anything. His demeanor, 
so far as is disclosed by the evidence, was entirely peaceful and 
orderly. There were others near him who stood in a crowd 
blocking. the walk, but he was in no wise identified with them. 
The officer ordered him and them to move on, and in response 
to this he moved back towards the building, but as the officer 
went on and the crowd dispersed he came back and resumed 
his former position at the inner edge of the sidewalk. In a few 
minutes — fifteen or twenty the defendant says — the officer 
came back, and according to his own story immediately put 
the prosecutor under arrest because he found him standing in 
the same place from which he had ordered him to retire. We 
cannot see any justification for this. There may have been 
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something which prompted the arrest, in the former conduct 
of the. prosecutor in public, known to the officer, but this is the 
merest "surmise, and if there was it was not brought out at the 
trial. Even if the prosecutor might have been arrested for a 
refusal to move on, when the officer first came up and gave his 
order to the crowd to disperse, yet there were no such condi- 
tions as warranted this twenty minutes after that when he came 
back. The prosecutor was apparently arrested because — to use 
a somewhat popular expression — he would not stay moved. 
But that is not sufficient. The suggestion that he was right 
at the edge of the walk where he could stare into the face of 
ladies as they passed, amounts to nothing unless he was either 
guilty of doing that at the time, or was in the habit of making 
himself a public nuisance of that character to the knowledge 
of the officers, .neither of which appears. Looking at the 
question in this way from all sides and with the benefit of de- 
liberate argument, we can not see that there was anything to 
warrant the arrest. It was a mistake and the magistrate who 
was called in to dispose of the matter while it was still fresh 
virtually so pronounced it when he dismissed the case. 

What error then was committed when the jury were told 
that the arrest was not justified by anything that appeared in 
the evidence? If that was the fact th« trial judge was bound 
to so instruct them in giving them the law. He would have 
failed in his duty had he done. less. If the evidence did not 
disclose any justification in law for making the arrest, how could 
the court under its obligation to deliver the law do less than to 
say so? If the facts were doubtful or in dispute it would be 
different : a hypothetical, rather than a positive, form of in- 
struction would have then had to be observed. But where the 
facts are undisputed we are not without authority that the 
court may even direct a verdict of guilty, (U. S. vs. Susan B. 
Anthony, ii Blatch. 200, coram Hunt, J.), though it must be 
confessed, that this would only be admissible, if ever, in an 
extreme case, and for the breach of some positive statutory 
prohibition, made a misdemeanor. The instruction or expres- 
sion of opinion complained of in the present. c«tse was therefore 
not only within the law : it was called for by the case as it was 
developed. The question of the defendant's guilt or innocence 
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was not however withdrawn from the jury. While they were 
instructed that the evidence as viewed by the Court did not 
justify the arrest, they were still advised that if they were sat- 
isfied from all the circumstances that the officer was justified, 
they should find him not guilty. This left the question entirely 
open : . coming after the other instruction it could hardly fail 
with the jury of being so understood. Their verdict shows 
that they viewed the evidence the same as the court : had they 
taken the contrary view and pronounced the defendant inno- 
cent we would have been bound to receive their verdict. As 
it is we can not disturb it. 

It may be well before closing this opinion to say some- 
thing with regard to a misconception which seems to have 
arisen in the minds of some, as to the law laid down at the 
trial upon the right of the police to arrest parties upon the so- 
called reservation or area way between the building and side- 
walk lines in the City of Scranton. Law is supposed to eman- 
ate from the people, but the difficulty experienced in bringing 
it home to the popular apprehension sometimes seems to belie 
this origin. The trouble perhaps lies in the fact that only half 
of that which is laid down as the law by the courts goes abroad 
and the people only get this partial view of it. The present 
case affords a good example. The prosecutor was arrested 
upon the reservation spoken of and the court held the arrest 
unjustified. It is thereupon concluded and reported abroad 
that the police cannot make arrests upon this reservation. But 
that is not the law at all, nor was it so laid down in the charge. 
The public have heard, or have listened to, but a part of the 
case. The arrest was not justified, not because the prosecutor 
was upon the raised area or reservation, but because he was not 
idling or lounging there, nor creating any disturbance. Where 
this is thrown open to the public, as it is upon many of our 
thoroughfares, the right and the duty of the police to make 
arrests upon it is recognized in the charge in the fullest degree. 
It is put there upon the same basis as arrests upon the side- 
walk proper, which is certainly all that could be asked. Let 
us quote from it to sec : "The streets of the city, as we know, 
are for the convenience of the public in passing and repassing : 
and an important part of them is the sidewalk, where foot pass- 
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engers pass along, in going to and fro about their business or 
pleasure. Undoubtedly to my mind the officers are bound to 
keep these public ways open, free and unobstructed, so that the 
people can go and come as they please, and where parties get 
upon them and obstruct such free passage, it is the duty of the 
officers to order such parties to go on, and if .they fail to do so, 
to arrest them. Where parties also become loungers and idlers 
upon the streets, and in that way obstruct them, the officers of 
the city have the right and it is their duty to tell them to«go 
about their business, and if th\ey do not, to arrest them. Where 

parties idle and lounge in t/ie same way on what is spoken of here 
as tlie reservation between the building line * * * and 
the sidewalk so as to become nuisances tlure, then I think too^ that 
the police officers, for the convenience and relief of the public from 
such idling and lounging and for the purpose of preserving the 
good order of the city have authority to make arrests*' Words 
cannot make the matter plainer than this, if those who are in- 
terested in the subject will take the pains to read them. What 
is thus declared to be the law we here adhere to. So far as the 
city police or other officers of the law bring themselves within 
it, we will protect and sustain them. No question as to the 
place of the arrest was involved in this c^se, other than that 
the prosecutor was not standing where he would be in the way 
of those passing along the public walk. His arrest was not 
justified simply because he was not domg anything there which 
would warrant it. While we are not able to see that the case 
is of any great importance we have nevertheless treated it as 
though it were and given it extra consideration. The rights of 
the public as represented by the defendant and the city autK- 
orities are fully maintained in what we say. The consequences 
to the immediate parties is but trifling : the prosecutor has 
secured a vindication c the defendant has made himself liable 
to a nominal fine and costs. This condition of affairs we feel 
compelled to retain. 

The rule for a new trial is discharged, and thereupon the 
sentence of the court is that the defendant Charles W. Ridge- 
way pay a fine of one dollar to the Commonwealth and pay the 
costs of prosecution, a capias to issue for the defendant if the 
same is not forthwith paid. 
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WiNTON Coal Company et aL vs. D. J. Campbell. 

{In the Court of Common Pleas of Lackawanna County, No /, 
September Term, iSgo, Sitting tn Equity,) 

PRELIMINARY INJUNCTION. 

An aawoB ment will not be declared illegal if upon unseated land even though 
there was no preceding valuation made bj the aasesBor. 

That put of the Act of April 21, ISM, Section 8, rP. L. 477) which says that 
**it shall not be lawful for the said county commisBioners to grant any ezonera- 
ticMis after that day^ means that they shall not exonerate any taxes rttwmed after 
that day, and the liability of land for taxes is to stand upon the state of the 
returns on the day limited by the statute for such returns. 

/. P. Hand, Harry Fuller for complainant. 
L. A, Waters, County Solicitor, for defendant. 

June 23, 1890. Archbald, p. J. The allegation in the 
bill is that the plaintiffs' lands are seated. But the assessment 
books which were produced from the Commissioners' office at 
the argument, show that they have been assessed not as seated 
but as unseated lands, and if they are in fact unseated it can 
not be successfully contended, that the assessment complained 
of, even if there was no preceding valuation by the assessor, 
was illegally made. (Hess vs. Harrington, 73 Pa. 438.) This 
may be otherwise if the lands are seated as asserted in the bill, 
but whether they are or are not must be regarded as a con- 
troverted fact and so far as the plaintiffs' case is dependent 
upon it no relief can be accorded them at this time. 

But the bill, which originally proceeded upon the ground 
thus disposed bf, has been amended and it is now additionally 
charged therein, that the taxes for the year 1888, upon which 
the defendant as treasurer of the County of Lackawanna is 
about to sell the plaintiffs' lands were not exonerated to the 
collector until the 8th day of March, 1889. 

It is provided in Sectiort 48, Act 15, April, 1834, (P. L. 
518,) that the commissioners of the proper county * * 
* * shall at all times make abatement or exonerations 
for mistakes, indigent persons unseated lands, etc., as to them 
appear just and reasonable." It is further provided in the Act 
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of 21 April, 1850, section 2, (P. L. 477), that "^ssessprs, ^uoeu , 
visors, and collectors of road and school taxes be and they are 
hereby required to make their returns for the collection of alJ " 
taxes on unseated lands on or before the first day of January- 
in each and eve^y year" — subsequently enlarged by Act 23 
Feb., 1858 to the first day of February, but again fixed at the 
first day of January for all taxes by the Act of 2 June, 1881 
(P. L.4S) — **and if, not so made by said assessors and collectors 
such returns shall not thereafter be received, nor shall such 
taxes be a lieii on real estate: provided that, this section shall 
not be construed to exempt any such assessors and collectors 
and their bail from liability for not making their returns accord- 
ing to law. Sect. 3. It shall be the duty of * * * all 
collectors of any * * * taxes whatever, to make re- 
turn to the County Commissioners of any exonerations claimed 
by them, on or before the first day of January in each year, 
and it shall not be lawful for the said County Commissioners 
to grant any exonerations after that time, nor for the- County 
Treasurer to sell any lands which shall have been returned and 
taxes exonerated after the said time." 

It is contended, that under these provisions of the law, 
the County Treasurer is not authorized to sell the lands in 
question because the taxes upon them were not exonerated to 
the collectors until the 8th day of March, a year ago, "and the 
case of Vandemark vs. Phillips, (116 "Pa. 199) is relied upon. 
It is there decided that where the receiver of taxes of the Qty 
of Wilkes-Barre did not return for exoneration certain taExes 
for the year 1876, until March 6, 1878, a sale subsequently 
made by the County Treasurer for these taxes conveyed no 
title to the purchaser. It is saicj in the brief /rf curiam opinion 
by which the case was disposed of : "The return of taxes was 
made too late in time and too defective in form to constitute a 
valid basis for a j>ale of the land in question." This decision is 
not however to be carried beyond its proper limits. It merely 
decides thatB return of taxes for the purposes of exoneration 
must be made on or before the first day of February in each 
year, and if not so made, the land against which such taxes are 
assessed can not be sold by the Treasurer for their payment. 
By the express terms of the statute, if not returned by that 
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time they lose their lien upon the real estate, and by implica- 
tion the collectors andf their bondsmen become personally liable 
for the amount thereof. The purpose of this no doubt is on 
the one hand to insure the prompt collection of the taxes by 
the collectors, and, in the interest of purchasers and others on 
'the other, to place a limit upon the liability of the land for the. 
taxes which would otherwise be an indefinite lien upon them. 
But this purpose, as it seems to me, touches only the matter 
of the return of such taxes by the collectors and not the time 
of their exoneration. A return by the time limited in the 
statute and a claim then made for exoneration necessarily 
relieves the collector from further liability for the tax, and is 
full notice to purchasers and others that the land is to be look- 
ed to, and the lien upon it maintained. It is not material to 
either of these ends, just when the commissioners act upon the 
claims of the collectors for exoneration. Such action may be 
deferred by the commissioners from press of other duties, or 
from sheer neglect if you will, but in neither of these cases 
should the collectors fail of the exonerations to which they 
have become entitled and be still held liable for collection of 
the t^x much less should the public lose the right to hold the 
land for the tax assessed against it, which would be the only 
remaining alternative. When the statute therefore says, that 
"it shall not be lawful for the said county commissioners to 
grant any exonerations after that day," what is meant, is that 
they shall not exonerate any taxes returned after that day. 
The right to exoneration, and the liability of the land for the 
tax, is to stand upon the state of the returns on the day limit- 
ed by the statute. And the prohibition against the treasurer's 
selling, is not in the alternative, where lands have been returned 
or taxes exonerated after the said time, but where the one has 
been returned avd the other exonerated thereafter. There is 
nothing to forbid his selling, merely because taxes have been 
exonerated at a day subsequent to the day fixed for their 
return, if the return was make in due- season. In the present 
case we have no statement as to when the taxes in question 
were returned for collection. The amendmefit simply states 
that they were not exonerated until March 8th, 1889. If 
returned at the proper time the collector was entitled to his 
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exoneration, and the owner had notice that his land would be 
held for the taxes by a sale by the treasurer. I am not inclined 
to stretch the law by construction, and can see no good reason 
for regarding a sale made under the present circumstances as 
being made without warrant of law, so as to call for the restrain- 
ing arm of a court of equity. On the contrary I am satisfied 
that the true construction of the statute is such as I have in- 
dicated above. Taking this view, the preliminary injunction 
heretofore granted must be dissolved, and it is accordingly so 
ordered. 



City of Scranton vs, Delaware & Hudson Canal 

Company. 

(/« ike Court of Common Pleas of Lackawanna County, No. /, 

June Term, iSgo, Sitting tn Equity.) 

MOTION FOR PRELIMINARY INJUNCTION. 

Respondant proceeded to erect a depot upon land claimed to be owned by 
them in fee as a part of their right of way as a railroad company. The City of 
Scranton contended that a portion of their depot extends over upon the lines of 
Cliff street and Lackawanna avenue at their intersection as laid out upon the town 
plot of Scranton, said land never having been opened, used or occupieid as a street. 

Heldy That this was no case for a preliminary injunction. That although 
the map of the City may show such a street, still the character of the bluff over 
which this comer of the intersection of the two streets would be made to project 
.into the air precludes the idea of its ever being-used as a highway. A mere asser- 
tion in a bill that the City intends to opan and occupy the land as a street, amounts 
to nothing as the intention of the City can only be evidenced by an ordinance duly 
and fully pass'^d and approved by the mayor. 

To entitle the plaintiff in any case to a. preliminary injunction his rights 
must be clear; if subsequently disputed or left in doubt the injunction must be 
refused. Whether the City would be able to open part of a proj&.^ting street, oc- 
cupied by defendant «s part of their right of way and in face of the Act of May 
9th, mao (P. L. l7H)not decided. 

/. If. Bu*ns, City Solicitor, for motion. 
Jessups & Hand contra. 
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May 5, 1890. Archbald, P. J. This is no case for a 
preliminary injunction. The depot which the defendants are 
erecting is located upon land which they claimto own in fee, as 
part of their right of way as a railroad company. It was ac- 
quired by deed from the Lackawanna Iron and Coal Company 
in the settlement of proceedings which had been instituted to 
condemn the land. The City of Scranton on the other hand 
contends that a portion of this depot extends over upon the 
lines of Cliff street and Lackawanna avenue, at their intersec- 
tion, as laid out upon the town plot of Scranton made by the 
Lackawanna Iron and Coal Company, and. that the title to 
these streets is now vested in the city by a deed from said 
company to the late Borough of Scranton in 1857, prior to the 
conveyance upon which the defendants rely, the City of Scran- 
ton having succeeded to the rights of the said borough. Be- 
tween these asserted rights on the one side and the other we 
can not now decide. The deed under which the city claims 
does not certainly convey a fee ; that idea is expressly nega- 
tived by it. The plotted streets shown, upon the map accom- 
paningthe deed are merely conveyed to the city for the use of 
the public as highways, and for so long as they shall be so law- 
fully used. The difficulty with the plaintiff's case is that the 
land in dispute never was a street, and it is safe to assume that 
it never will be. The map may show it as such, but the 
character of the bluff over which this corner of the intersection 
of the two streets would be made to project into the air, pre- 
cludes the idea of its ever developing into or being used as a 
highway. The City Solicitor asserts in his bill that the city 
intends to open and occupy this as a street, and a resolution 
to that effect has been introduced into one branch of the City 
Councils. But the intention of the city can only be evidenced 
by an ordinance duly and fully passed and approved by 
the mayor, and until that appears the assertion in the bill 
amounts to nothing. Whether the city would be able to open 
this part of the projected street, occupied as it now' is. by the 
defendants as part of their right of way and in face of the Act 
of May 9th, 1889 (P. L. 173,) we are not called upon to deter- 
mine. Their claim of right to hold and use it as they do, must 
at this stage of the proceedings be respected. It can not be 
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summarily disposed of by an injunction such as is asked for, 
overthrowing it. To entitle the plaintiff in any case to a pre- 
liminary injunction his rights most be clear; if substantially 
disputed or left in doubt, the injunction wilj be refused. The 
conflicting rights of the respective parties to this bill to the 
land in dispute must for the present at least be, left where we 
6nd them. 

The application for a preliminary injunction is refused. 



MOTTER vs/Welty et aL 

{In the Court of Common Pleas of Adams County^ No. 66, April 

Term, 18^2,) 

FOREIGN JUDGMENT — RECORDS — JURISDICTION. 

To aver that prooen was not **Iegally served" is not sufficient in an affidavit 
of defence to a suit on a foreign judgment when the certified record shows the de- 
fendants were "summoned.** To impeach the jurisdiction sufficient grounds must 
appear in the affidavit of defence to show that jurisdiction was not acquired. 

• 

David Wills f for motion. 
/. L. Butt, contra, 

McClean, Wm., p. J., July 5, 1892.— The plaintiff in the 
statement filed sets out plainly and concisely a sufficient cause 
of action. 

The defendants in the most general way aver want of juris- 
diction in the Maryland court, but fail to state in what respect 
or for what reason. 

The Supreme Court of Pennsylvania has said in Wethenll 
vs. Stillman, 65 Pa. 115, as to the jurisdiction, that is concluded 
by the legal maxim always applicable to judicial proceedings 
'^omnia prctsumuntur rite esse acta^ It must be presumed that 
the court has exercised jurisdiction legally ; a contrary presump- 
tion would necessarily imply usurpation on part of the court. 
The record imports jurisdiction : Veitc vs. McFadden, 3 W 
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N. C. 63. Of course the jurisdiction can be inquired into and 
impeached, on sufficient grounds, but these must appear in the 
affidavit of defence. The affidavits proceed, "and further that 
no process was legally served'* on them, but wAy in no way ap- 
pears. The certified record shows the defendants were "sum- 
moned." This is sufficient by art. 75, § 85, of the code of 
Public General Laws of Maryland, volume 2, p. 1153, § 130. 
The defendant failing to appear the action is to proceed in the 
same manner as if the party had appeared in person : Homer 
vs. O'Laughlin, 29 Maryland, 465. The service of the sum-, 
mons must be a personal one : 2 Poe's Practice, 49, § 62, and 
such it must be presumed was the kind of service made in this 
case ; that the sheriff did his official duty. It follows that if 
the Maryland court had jurisdiction of the cause, of action and 
of the parties, and it is not averred why it had not, it had a 
right to decide every question in the cause, and whether its 
decision be correct or otherwise, its judgment, until reversed, 
is regarded as binding in every other court : Elliott et al. vs. 
Peirsol et al., i Pet. 328, 340 ; Wetherill vs. Stillman, supra ; 
Guthrie vs. Lowry, 84 Pa.. 537 ; Gilfry vs. Saarbach, 34 Leg. Int. 
240; Johnson vs. Dobbins, 35 lb. 242 ; Wyoming Manufactur- 
ing Co. vs. Mohler et al., i Mona. 622 ; Brenner, Trucks & Co. 
vs. Moyer, 98 Pa. 279 ; 2 Tr. & Haly, § 1 507, et seq. That the 
judgment was by default makes no difference: Benton vs. Ber- 
got, 10 S. & R. 241. This disposes of the defence of coverture 
and suretyship offered by one of the defendants. 

The defendants do not deny that process was served upon 
them, but for some reason, whether of factor opinion, not dis- 
closed, aver it was not "legally served." We must have the 
elements of a defence. The affidavits do not contain them. 

Defendants' counsel having asked leave, June 29, 1892, to 
file a supplemental affidavit, time for that purpose is allowed 
for fifteen days from that date. 

If at the expiration of that period no supplemental affi- 
davit is filed, judgment to be entered for the plaintiff for the 
amount of his claim as shown by the statement. 
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Weller vs, Dilley. 

(/« the Court of Common Pleas of Luzerne County^ No. 104^ 

June Term^ iSgi.) 

EJECTMENT — EQUITABLE EJECTMENT — CONVEYANCE IN 

FRAUD OF CREDITORS. 

An action of ejectment brought to recover the powicooion of land conveyed in 
fraud of creditors who have prosecuted their claims to Judgment and sold the land 
at shenfTs sale, is a legal ejectment, and one verdict and judgment therein is not 
conclusive between the parties. 

Plaintiff's brief of title showed deed from one William E. 
Tuck and wife to R. Weller, dated Jan. li, 1877, under which 
the plaintiffs claim. Defendants plead "not guilty/' and also 
a special plea in which they set forth a sheriff's deed to them- 
selves, dated Nov. 29, 1880, the sale taking place on an execu- 
tion on a judgment obtained to No. 683, Sept. T., 1877, and 
further assert that the above Tuck-Weller deed, under which 
the plaintiffs claim, is fraudulent and void and has been so de- 
termined in a certain action of ejectment, between the same 
parties as in this suit, to common pleas, No. 204, Nov. T., 1880, 
and that the judgment therein determines the fact and is final 
and conclusive upon the plaintiffs. 

Frank W, fVkeaton, for plaintiffs. 

Allan H. Dickson^ Henry IV. Palmer ^ for defendants. 

Rice, P. J., Sept. 6, 1892. — It was decided in Seitzinger 
vs. Ridgway, 9 W. 496, that one verdict and judgment in an 
action of ejectment brought to compel the specific execution 
of articles of agreement for the purd^ase and sale of land is 
conclusive between tlie parties. The rule established in Seit- 
zinger vs. Ridgway was said to be a surprise to the profession ; 
nevertheless it has been extended to all equitable ejectments, 
as the following cases show : Peterman vs. Huling, 31 Pa. 432 ; 
Wengert vs. Zimmerman, 33 Pa. 508; Meyers vs. Hill, 46 Pa. 
9 ; Treftz vs. Pitts, 74 Pa. 343 ; Winpenny vs. Winpenny, 92 
Pa. 440; Schive vs. Fausold, 137 Pa. 82 ; Trust Co. vs. Shall- 
cross, I Adv. 371. Equitable ejectments were introduced into 
practice in Pennsylvania at a very early date, as a necessity 
growing out of the absence of a separate court of equity, and 
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as a substitute for a bill. Therefore the rule has been stated 
broadly, that whenever the action is a substitute for a bill in 
equity a verdict and judgment have the same conclusive effects 
as those which follow a final decree in a court of equity. 

The question then arises whether an* action of ejectment 
brought to recover the possession of land conveyed in fraud of 
creditors, who have prosecuted their claims to judgment and 
sold the land at sheriff's sale, is an equitable ejectment ? It is 
a substitute for a bill in equity ? Or, is it a purely legal remedy 
for the enforcement of a purely legal right ? 

Conveyances in fraud of creditors were, it seems, voidable 
at common law : Bisph. Eq., § 241. "The statute 1 1 3 Eliz. ch. 
5, has been said to have been declaratory of, and to have done 
nothing which the cdmmon law would not have done without 
it, but we must at least receive it as a true and accurate declara- 
tion of what the law was:*' Clark vs. Douglass, 62 Pa. 416. 
It follows then that the title which the purchaser at sheriff's 
sale obtains is a legal title upon which he was always entitled 
to recover in a c jurt of law without invoking the exercise of 
chancery powers. In such a contest, also, the defendant relies 
on a legal title, good against all the world, except the creditors 
intended to be defrauded, but as to whom it is void in law as 
well as in equity. Mr. Bispham states it as a^general rule, that 
where property which is legally liable to be taken in execution 
has been fraudulently conveyed or encumbered the jurisdiction 
is concurrent, as the creditors may either issue an execution at 
law or file a bill in equity to have the conveyance set aside. 
Where, however, the property is such that it was never subject 
to execution at law the only remedy is in chancery : Bisph. 
Eq., § 242. By the Acts of 1840 and 1857 the equity jurisdic- 
tion of the court of common pleas was extended to all cases 
"over which the courts of chancery entertained jurisdiction on 
the ground of fi'aud, accident, mistake or account." But al- 
though the concurrent jurisdiction of courts of equity and of 
courts of law in cases of fraud has been commonly recognized, 
and although chancery jurisdiction in such cases has been con- 
ferred on the courts of the commonwealth, yet it is held in 
Pennsylvania that the only remedy of the creditor is to prose- 
cute his claim to judgment, levy on and sell the land, and, if 
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child, who already as the remaining interest j and thus they cbitl- 
plete the title ih him. Under one interpretation of theit* actions, 
the title of the purchaser wbuld be questionable, While, under 
the other, it would be complete. The property was held by 
the parties some ten years after the death of the testator^ and 
then was sold in the manner stated. Such action ihay, of 
themselves, be regarded as evidence of an election on the part 
of the heirs : Burr vs. Sim. i Whart.'2S2. In addition to this, 
is the fact, that Jacob H. Major, one of the heirs, made a trans- 
fer of his interest in his fathi^r's estate soon after his father's 
death, in which he refers to that interest as being onb-fourth in 
certain property, situate in East Coventry, bounded by lands 
of John Baugh and others. This would indicate, we think, that 
he regarded, and intended to treat his share as realty, and the 
transfer by the widow and the other two children of their inter- 
est to the same person, would indicate that they also regarded, 
and intended to treat their shares as realty. In other words, 
they are to be considered, in our opinion, as having elected to 
accept the real estate as land, rather than to accept the pro- 
ceeds of sale. If this is the true interpretatio/i of their ac- 
tions, then it follows that the transfer by Jacob H. Major, to 
Hassler and Maul, became a lien upon his portion of the real 
estate in question, if not at the time it was made, at least 
when he did obtain the whole title-. It will be observed, that 
this transfer is in consideration of a debt owing by him to 
them, and for the better securing the payment of the same. 
It is absolute in its character, and was duly recorded. It is 
weU settled in this state that such an assignment is a mort- 
gage : Halo V. Shick, 57 Pa. 319; Kinports v. Boynton, 120 
Pa. 319. And the creatirtg of a mortgage under such circum- 
cumstances, amounts to a provisional election by the party 
creating it, contingent, only upon the others interested uniting 
with him in the election. When this is done, the provisional 
election becomes absolute, and inures to the benefit of the 
mortgagees : Baily v. Allegheny Bank, 104 Pa. 435 ; Rauch y. 
Dech, 116 Pa. i62 ; Washabaugh v. Entriken, 34Pa. 74; Brown 
V. McCormick, 6 Watts, 60. 

in our opinion, this transfer to Hassler and Maul is to be 
treated as a mortgage, and it was a provisional election on the 
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part of Jacob H. Major to take the land instead of money ; 
and when the remaining parties in interest conveyed to him 
their title in the property, it amounted to an election on their 
part, and the provisional election becoming thus absolute, en- 
ured to the benefit of Hassler and Maul. This transfer being 
recorded, it was notice to Catherine Major when she bought, 
and the property passed into her possession, subject to this 
encumbrance. The balance for distribution is the proceeds of 
sale of this land, and we think Hassler and Maul were entitled 
to share in this distribution. We must, therefore, dismiss the 
exceptions filed to the auditor's report, and confirm the same, 
ancf make an order to pay out in accordance with the report. 



Weisiberger vs. White. 

{/n tlu Court of Common PUas of Luzerne County^ No. j^ 

June Termy 18^0.) 

CERTIORARI. 

Where a plaintiff bas imied a rommoiu in trespaM, and hn claim made 
before the Alderman was an amount due " for sweet and skim milk** the Judgment 
rendered in such a case win be reversed on certior ri, because of the inconsistency 
between the action and the subject of it. 

W. W. Baylor for plaintiff in Error. 

Archbald, p. J., August 25, 1890.— The defendant was 
summoned in this case in an action of trespass, but the claim 
which the plaintiff made against him before the alderman was 
$82.50 ** for sweet and skim milk sold and delivered." There 
is such an utter inconsistency between the action and the sub- 
ject of it, that it would not seem possible for the judgment to 
be sustained. But it was said by Lourie, C. J., in Kraft v. 
Gilchrist, (31 Pa. 470), "Properly speaking there can be no 
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question of forms of action before justices of the peace but 
only of causes or subject-matters of action." In that case the 
-justice had issued a summons in debt on book account, and the 
plaintiff 's claim was stated to be $43.50 for a lot of spars. The 
cause having been appealed to the common pleas, the plafntifi 
declared in trover for a lot of spars. It was in this connection 
that the remarks of Judge Loiirie were made, the decision of 
the court being that there was no change in the cause of ac> 
tion, which was the only thing to be regarded. It is further 
said by Agnew, C. J., in Bright v. Getz (32 Smith 144) in pass- 
ing upon the power to amend the form of action on appeals 
from justices of the peace, " It has long been exercised on 
the ground that forms of action are not prescribed in the law 
giving jurisdiction to justices, and it would be unwise to re* 
quire adherence to them.** 

The first of these authorities seems to be adverse to the con- 
tention of the plaintiff in error, but the quotatio* from the 
second calls attention to the reason which underlies this sub* 
ject, and that is that forms are not to be insisted upon where 
the law has not presented them. The civil jurisdiction con- 
ferred upon justices by the first section of the act of 18 10 (5 
Sm. Laws, 161), is in these terms : " The justices of the peace 
of the several counties of this commonwealth shall have juris- 
diction of all causes of action arising from contract either ex- 
pressed or implied, in all cases where the sum demanded is 
not above one hundred dollars ;• except in cases of real con 
tract, where the title to lands or tenements may come in ques* 
tion, or action upon promise of marriage." No form or forms 
of action are suggested under which the causes of action of 
the character so described must be prosecuted, so that we may 
well conclude that none were intended to be prescribed. 

But the statute giving jurisdiction to justices in trespass 
and trover is considerably different, (act 22 Mch. 1814, §1. 6 
Smith Laws, 182). It is in this form : "The justices of the 
peace of the several counties of this Commonwealth and the 
aldermen of the city of Philadelphia shall have jurisdiction of 
actions of trover and conversion, and of action^ of trespass 
brought for the recovery of damages for injury done or com- 
mitted on real and personal estate in all cases where the value 
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oJF the property claiitied or thie daikiages alllsgted to haVe been 
sU^tain^d shall not exceed one huildred dollars.'* 

Thfe jurisdictioh IhUs coitferred is bvfet certain prescribed 
forms of actibh prbs^cuted for the riBCbvery of ^damages of the 
character named iii the statute. The fortn of the actioh seemis 
to be made of such importance, that I do not well see how in 
ah action on trespass on trover instituted under this statute, 
anything could be recovered except what is specified in the 
statute, and is appropriate to the one or the other of these 
Johns of actipn. When, therefore^ a person is summoned to 
answer an action of trespass before a justice or alderMan^ he 
has the right to suppose, that he is called to meet a caUse of 
action, which is within the jurisdiction of such magistrate, and 
which appropriately falls under the form of action adopted. 
There is nothing to notify or prepare him in such a case for a 
claim upon a contract, and it s'eehis ehtirely out of course to 
allow the action to proceed to judgment. except for a cause of 
action consistent with the form employed. 

It may be that the plaiiltilf could amend in such a case as 
the present so as to cure the difficulty in the form of his ac« 
tioh, but lipoii that I do hot heed to pass. I do not see, there- 
fore, how A party can consistahtly start an actioh in trespass, 
and be allowed to recover for '' sweet and skihi milk sold and 
delivered," as has been done here. The judgment Is reversed. 
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Raif, Plaintiff in Error ps. Chamberlain, Defendant 

IN Error. 

■ 

{In the Cimrt of Common PUas of Lackawanna County^ No^i^o^ 

October. Term^ i88g.) 

certiorari. 

To oust tbe jorisdictioB off a joatioe of tli« peace, because the title to land 
would come in question, the necfiwiiiiy aJBdavit should be filed before the triaL 

Qufliy : If after filing such affidavit, the party proceeds and safamits his de^ 
fence to the decision of the justice, does snch action amoont to a t mvw t 

(7. 5. Woodruff for plaintiff in error. 
John F, Scragg for defendant in error. 

R. W. Archbald, p. J., Feb. 20, 1890. — The defendant 
claims that the jurisdiction of the justice was ousted because 
an affidavit was filed that the title to land would come in 
question. The proceedings before the justice as shown by the 
transcript from his record do not disclose that any such affi- 
davit was put in. An affidavit of this character, however, is . 
returned with the other files, and for this reason we permitted 
the defendant to show if he could that it was made before the 
trial. This he has not been able to do to our satisfaction. 
The testimony is conflicting as to whether it was made before 
or after the trial had begun. The justice says it was after the 
plaintiff had opened his evidence by calling the defendant for 
cross-examination, and is confirmed in this by other witnesses 
present. The defendant and Mr. Richards, who was acting 
for him at the time, assert the contrary, but they stand alone. 
It is evident that the defendant did not put much reliance 

m 

upon the affidavit for, notwithstanding the advice of Mr. . 
Richards, he went on and submitted his defense to the de- 
cision of the justice. That may not have amounted to a 
waiver, but upon that we will not now decide. It seems, how- 
ever, quite inconsistent with his present claim, and the next 
day — judgment having gone against him — he took an appeal. 
The presumption is in favor of the regularity of the pro- 
ceedings, and . the burden is upon the defendant to overcome 
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this. We caimot see our way upon the present showing to 
reverse this judgment and it is therefore affirmed. 



Drake vs. Lacoe. 

{/ft the Court of Common Pleas of Lackawanna County^ No, j, 

November Term, i8S8, In Equity,) 

EXCEPTIONS TO REPORT OF MASTER. 

A tdn of coal '^minen weight^ eonstnied to metfn such an amount of coal as 
when duly screened and prepared for market will make 2340 pounds of merch nt- 
ableooaL 

Where twelve years have elapsed since the rendering of accounts which were 
accepted at the time, they now stand in the light of stated acoouut& 

The mere stipulation for a certain royalty or price per ton upon a sale and 
conveyance of eoal, to be mined, retains in the grantor no interest in the land. 

The excess of rent reserved on the transfer of a lease, beyond that resex^ed 
in the original, affords no ground for holding that the transfer of the term is not 
on that account complete. 

A party may assign his whole term under a lease and yet stipulate for a 
condition giving him the right of re-enjtry for condition broken. 

S, B, Price J C, F, Bohan for plaintiff. 
Everett Warren for defendant. 

Archbald, p. J. November 5, 1892. In April 1865, 
Charles Drake, the plaintiffs' ancestor, executed a mining lease 
to the Massachusetts Coal Company for all the coal in the 
upper vein on 78 acres of land in Lackawanna Township in 
this county. The said company were at the time the holders 
of another lease, executed by Mr. Drake in 1862, for all the 
coal upon the property excepting this one upper vein, so that 
the two leases together put the company in possession of all 
the coal contained in the property. 

In the lease for the upper vein — which is the one now in 
question — the company covenanted to pay "a rent or royalty 
of ten cents per ton, minei**s weight, on all merchantable coal 
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mined from said vein * * * and in addition to deliver to 
said Drake his heirs or assigns free of cost fifty tons of lump or 
prepared coal** as he or they might elect annually each and 
every year during which said vein was worked either on the 
said land or the forty acres adjoining. It was further therein 
agreed that the lease should be subject to the provisions of the 
former lease from Drake for the rest of the coal, "so far as re- 
lates to its continuance, the payment of taxes, and the inspec- 
tion of books, as well as in the conduct of the mining operations 
in a workmanlike manner." Turning to the lease so referred 
to for information on these points we find the term there fixed 
to be ten years, and "for such other and further term as the 
parties of the second part and their legal representatives shall 
continue to pay the rent as named in this instrument unless the 
time is sooner ended by non-payment of rent as [t] hereinafter 
provided." It is also there agreed, that if at any time an in- 
stallment of rent shall become due and remain unpaid for six 
months, the term of the lease shall be at an end and the rights 
and liabilities of the lessees thereinunder shall cease and deter^ 
mine and the lessor may resume possession of the premises. 
For the purpose of ascertaining the amount of coal mined, the 
lessor is further at all times to have access to the mining books 
and scale books of the operation. The whole controversy is 
over this leas<; for the upper vein, and arises out of the fol- 
lowing facts : 

From 1 87 1 to 1876 there were mined from the vein which 
the lease covers 27,868 tons and 12 cwt. of prepared coal. 
This was not mined by either of the defendants however but 
by the Glenwood Coal Company, a corporation which was at 
the time in possession of the property by virtueof a mine lease 
from the defendants, Lacoe and Shiffcr, and one O. F. Gaines. 
How Gaines and Shiffer obtained any interest under the lease 
in controversy does not appear, but Lacoe took by virtue of 
sundry mesue assignments from the Massachusetts Coal Com- 
pany, the original lessee. At the time this coal was mined 
specific returns were made to the defendants Lacoe and Shiffer 
and were in turn by them copimunicated to Mr. Drake the 
lessor, and after his death to his sons the plaintiffs, to whom his 
estate was devised. The statements so rendered by the defend- 



884 LACKAWANNA JUROT. 

ants were received and retained without objection. For the 
coal thus mined, no direct payments have been made at any 
time, but as will be seen further on the defendants claim that 
it has with the assent of the plaintiff been otherwise fully paid 
for. The plaintiff also contend, that the coad shQuld be account- 
ed for ^t so much per gross ton just as it was brought from the 
mines, tliat being their interpretation* ol the term '^miner's 
weight." The present bill calls therefone on the defendants 
for an accounting upon this basis: it seeks to have them 
charged personally with the royalties due therefor: and it 
further s^eks to have the lease forfeited for the non payment 
pf these royalties within six months of the time when they be- 
came due. These are the three grounds upon which the suit 
proceeds^ and they will be considered in their order. 

The bill as it was originally framed presented no ground 
for equitable relief : the demand for an account upon which 
Itlone t^e plaintiffs had a standing in court was sustained by 
nothing within the four comers of the bill. There was no sug- 
gestion, that the defendants if liable to account for the coal 
mined had not done so : on the contrary the plaintiffs them- 
selves stated the specific amount which had been mined, and 
th^ only complaint was that it had not been paid for: no 
occasion for demanding a re-statement of the same froM the 
defendants was shown. After all the testimony was in, an 
a,mpndment' was applied for by which this deficiency was sought 
to be cured, by suggesting that the coal had not been account- 
ed for according to miner's weight, as called for by the lease. 
The defendants resisted the allowance of the amendment, and 
took exception thereto, but it >yas permitted because it was in 
line with the prayer for an account, and because the proofs had 
been directed to the question of miner's weight, the same as 
though the bill had raised that issue. An acquaintance such 
as we now have with the merits of the case might have led us 
to a different disposition of the application. But to that as it 
may we have now to deal with the case as it is presented. 

There are several answers to the prayer for an account any 
one of which is sufficient. The complaint as ^made in the 
a^iendoient to the bill is that the number of tons mined from 
the property, as reported by the defendants, has not been as- 



certained "by the weight of the coal as it was brottght from the 
mine/' This as has been said is the interpretation which the 
plaintiffs put upon the term "miner's weight," found in the 
lease, and there prescribed as the standard for determining the 
amount of the coal on which royalty is to be paid. But the 
defendants dispute this interpretation, and aver that it means 
such an amount of coal as when duly screened and prepared 
for market will make a ton of 2240 pounds of merchantable 
coal. The term does not explain itself and resort must there- 
fore b^ had to evidence to show what it is understood to mean 
in the art, trade or business in which it is employed. Upon 
the issue of fact thus made the master has found in favor of 
the defendants, and we are not prepared to disturb his findings. 
The summary of the proofs, which he has made in his report- 
see answer to the plaintiffs eighth request — shows that he hat 
given the evidence careful consideration, and it seems to pre- 
ponderate in the direction of his conclusions. Instead there- 
fore of being convicted of error, the master is so far sustained 
by the evidence, that as a matter of original judgment ^e 
should feel compelled to acquiesce in his views. 

But this, while it is a complete answer on the merits to 
the charge of a failure to properly account, is not the only 
answer to be made to this part of the bill. The last of this 
coal was mined twelve fulf years before the bill was filed, and 
^he first part of it five years still before that. It was not 
mined, as we have seen, by the defendants themselves, but by 
other parties — the Glen wood Coal Company — to whom they 
had re-let the property. This company became bankrupt soon 
after, and the evidence does not show where its mining books 
and accounts now are that I am aware of. After this lapse 
of time, and in view of the company's insolvency we may as- 
sume that they have not been preserved. To show the amount 
-of coal by the mine-car taken out by this company during the 
time it was in possession, without resort to these books would 
be practically impossible. In accordance with this the master 
has found that it would be impossible for the defendants to 
exactly account for the Coal mined, upon this basis, although 
he is of the opinion that it could be ascertained approximately. 
The plaintiffs, or those who proceded them in the title, accept- 
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ed the accounts which were rendered at the time, when the 
matter was current, and when if there was any error 
in them or any question of it, it could have been looked into 
and corrected. By their acquiesence in them these accounts 
now stand in the light of stated accounts, and even though we 
should think that they may have been stated upon an erroneous 
principle, we would hardly, at this late day, and under existing 
circumstances, re-open or compel a re-statement of them. 
There is nothing to justify the delay or excuse the laches with 
which the plaintiffs are clearly chargeable, and the defendants 
are entitled to urge this upon the court as much in the case of 
a bill for an account as in any other equitable proceeding, 
(l Story Eq. Jurisp. §523). 

There is still another and substantial reason which stands 
in the plaintiffs' way. An account is of necessity only demand- 
able where there are such relations between the parties, as 
make the one pecuniarily responsible to the other. The very 
purpose of requiring it is to determine what if any sum is due 
from the one party to the other. If therefore in the present 
instance there is no personal responsibility on the part of the 
defendants for the coal in question there can be no account re- 
quired of them with regard to it. We are convinced that there 
is none. The defendants were not parties to the lease with 
Char!es Drake, the plaintiffs' ancestor, for it was made as will 
be remembered with the Massachusetts Coal Company. They 
are not therefore bound by any privity of contract to pay the 
rent or royalty which is therein stipulated for, nor did they 
personally mine the coal in question. If they are liable for it 
at all it can only be by privity of estate, and as I shall endeavor 
to fully show later on, in connection with the next branch of 
the case, there was no privity of estate at the time the coal was 
being mined, because the defendant's had assigned whatever 
interest they had in the lease and premises to the company 
who did the mining. The mere circumstance that the defen- 
ants did forward to the plaintiffs statements of the accounts of 
coal mined corresponding to those which they received from 
the Glenwood Coal Company, could not change their relations 
in fact, nor in law, nor create a liability to account which did 
not otherwise exist. 
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Any one of the reasons so assigned effectually disposes of 
the demand for an account and so far as the bill proceeds for 
that purpose it can not be sustained. Moreover when we have 
reached this conclusion we have disposed of every thing upon 
which our jurisdiction as a court of equity depends. To re- 
cover from the defendants the royalties alleged to be due and 
unpaid an action of assumpsit presents a full and adequate 
remedy, and to enforce a forfeiture for non payment of the 
same an action of ejectment should be prosecuted. Both of 
these points were squarely ruled in Hoch vs. Bass (133 Pa. 328), 
and can not be gainsaid. It is with considerable hesitation 
therefore that we proceed any further into the case. The re- 
medies at law are so peculiarly appropriate, that it seems like 
trenching upon the constitutional rights of the defendants to a 
trial by jury, to enter upon and dispose of the further questions 
involved, merely because an account is prayed for, particularly 
when we have determined that no account should be ordered. 
But upon the principle that whereacourtof equity has obtain- 
ed legitimate jurisdiction upon one branch of the case it will 
proceed to dispose of the whole subject of controversy (Socher's 
Appeal, 103 Pa. 609), duty seems to require that we should dis- 
euss and dispose of the questions which still remain in this. 

We do not agree with the learned master in his conclusion 
and report, that the defendants are personally liable to pay the 
plaintiffs for the coal mined while the Glenwood Coal Com- 
pany was in possession of the property. Attention has been 
already called to the fact that neither- of the defendants was 
an original party to the lease now in controversy, but only a 
subsequent assignee of it, and it does not appear that Mr. 
Shiffer was even this. Their liability therefore for any rents or 
royalties accruing by reason of the mining of coal from the 
property could only be claimed by virtue of a privity of estate, 
and only for those royalties which accrued while that privity 
lasted. So far as Mr. Shiffer is concerned there is nothing to 
establish any such privity : the lease was not assigned to him 
but to Mr. Lacoe, and while the evidence may establish that he 
had an interest with Lacoe in the property, the character of 
that interest is not shown and we have no right to speculate 
upon it. He was not on the face of things an assignee of the 
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lease nor in possession under it. It is true, he joined in the 
lease to the Glenwood Coal Company, but so also did Gaines, 
and as that lease included 40 acres of other property no great 
significance can be claimed for this circumstance. But let us 
pass this over and assume that both the defendants, Lacoe and 
Shiffer, were' in privity of estate with the lessors at the time 
when the Glenwood Coal Company's lease was executed : what 
was the effect of that lease ? If it was an under lease the 
privity was not broken : but if it was an assignment and trans- 
fer of the whole term, or of the defendants' full interest in the 
premises, there was no further privity left between the parties. 
While the instrument in controversy in this suit has been 
spoken of as a lease, it is in effect, under the decisions of the 
Supreme Court, a sale of the coal in place, and the estate of 
the lessees — so called — therein is a direct interest in the land 
conveyed. (Montooth vs. Gamble, 123 Pa. 240. Hope's Ap- 
peal, 29 W. N. C. 365. Kingsley vs. Hillside Coal and Iron 
Company, 144 Pa. 317. Lazarus' Estate, 145 Pa. i). But on 
the question of liability for accruing rent or royalties, it does 
not matter how we designate the estate which the so-called 
lessees take : it may be that the covenant to pay rent runs with 
the land, and is binding on an assignee for that which accrues 
during the time that he holds it, (Fennell vs. Guffy, 139 Pa. 
341), but even upon this basis after he has again assigned, the 
covenant no longer binds him. It is established with regard to 
the re-assig^ment of a lease, that the form of the instrument 
by which it is effected is immaterial, (Taylor on Land & Tenant 
§§ 16, 109). The essential question is whether the whole estate 
of the party assigning is transferred, or only a part, reserving 
a reversion. In the present instance the indenture executed 
between Lacoe, Shiffer and Gaines, and the Glenwood Coal 
Company, is in the form of a coal mining lease ; all the coal in- 
under and upon the land in dispute (as well as that in and up- 
on forty acres adjoining) is let to said company with the right 
to mine and remove the same, until all the merchantable coal 
is exhausted. A certain rent, royalty, or price per ton of coal 
mined, is reserved, and a minimum quantity to be mined yearly 
is provided for. The royalty is in excess of that received in 
the Drake lease,' and the terms and 'conditions vary somewhat 
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from those there found, being generally more ample and ex- 
tended. On default in the payment of the rent or royalty for 
a certain time the lease is forfeitable at the option of the lessors^ 
and the right is given them to thereupon re-enter and resume 
possession of the premises. . The rent on the Drake lease is to 
be paid by the lessors, as it accrues, and they are also to deliver 
at their own proper charge the 50 tons of coal, therein stipulat- 
ed for annually. All this will fully appear by reference to the 
lease — defendants* exhibit A — which is put in evidence and 
speaks for itself. 

As has already been observed, this indenture* under the 
decisions cited made a sale of the coal, and conveyed to the 
Glenwood Coal Company an interest in the land described. But 
the important thing in this connection is that it conveyed the 
same character and extent of interest, that the Drake lease and 
the assignments of it did to the defendants themselves. The 
terms of the grant in the two cases are practically the same, 
and are of course to be given the same effect. The same estate 
and interest which the defendants took under the Drake lease 
the Glenwood Coal Company of necessity took under the lease 
to them, and this in each case was a sale and conveyance of 
the coal. The coal which was sold to the one party they re- 
sold and conveyed to the other, and they thus as effectually 
passed their whole estate therein, as if they had simply assign- 
ed their lease. Thereafter the coal was the property of the 
Glenwood Coal Company, as it had been before the property 
of the defendants, and the latter had no further interest therein. 
This conclusion is not disturbed by the fact, that a greater rent 
or royalty was reserved to the defendants than that in the 
Drake lease, or that a right of re-entry for failure to pay the 
same was provided for. The first of these questions was con- 
sidered in WoUaston vs. Hakewell, 3 Man & Granger, 297 — a 
case arising upon that which was strictly a lease — ^and it was 
held, that the excess of rent reserved on the transfer of a lease 
beyond that reserved in the original, is a renUseck^ and affords 
no ground for holding that the transfer of the term is not on 
that account complete. The other question is similarly dis- 
posed of in Doe vs. Batctnan, 2 Barn. & Aid. 168, where it was 
decided that a party may assign his whole term and yet stipu- 
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late for a condition, with the right of re-entry for condition 
broken. The truth is that upon such a transfer as that in the 
present instance, the rent or royalty reserved rests merely on 
the personal covenant of the party to whom the property is 
transferred to pay it, except as it is protected and secured by 
the right of re-entry for the failure to keep that covenant. 
The mere stipulation for a certain royalty or price per ton up- 
on a sale and conveyance of coal to be mined retains in the 
grantor no interest in the land (Edwards vs. McClurg 39 Ohio 
St. 41), and it does not change this result to say that the royal- 
ties are purchase money. No doubt they are purchase money 
(Lazarus' Est., 145 Pa. i), but not in the ordinary acceptance 
of that term. They are not like the purchase money due on 
an agreement to sell where the vendor still retains the legal 
title. As I understand the decisions of the Supreme Court a 
lease such as that under consideration is itself a sale and con- 
veyance of the coal as it stands in place, and vests in the lessee 
the legal title thereto. The royalty reserved is the price per 
ton to be paid for the coal as it is mined. In this sense it is the 
consideration or purchase money for the thing sold. But so is 
a note, bond or other promise to pay given upon the ordinary 
sale and conveyance of a lot of land, and the promise to pay 
royalties stands no differently. To come back to that which 
we started out to prove, as the result of this discussion we 
must conclude, that when the coal with which the defendants 
are now sought to be charged was mined, and payment there- 
for became due, they had parted with their interest in the land 
under the Drake lease, and neither of them was in privity of 
estate with those to whom the royalty was due. They can not 
now therefore be held liable for it : if they were sued in a 
common law action of debt based upon such alleged privity, 
the plaintiffs would fail in their action, and they must likewise 
per force fail here. 

But it is urged that the defendants received from their 
lessees the royalties due the plaintiffs, and are therefore now 
liable as for money had and received. This contention can 
not be sustained. In the first place it does not correctly pre- 
sent the case. The defendants were indeed to receive a cer- 
tain royalty per ton which was in e.xcess of that due the Drakes, 
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and agreed to pay the latter in term the royalties due them. 
But it can not on that account be said that they received the 
royalties in dispute : there was nothing paid to them for the 
account of the Drakes, or to be turned over by the defendants 
to them ; nor were the Drakes to be paid, out of the moneys 
received by the defendants from their lessees. There was 
simply an agreement by the defendants to see that the Drakes 
were paid. This was purely for the protection of those with 
whom it was made, and the plaintiffs have no beneficial inter- 
est therein. No consideration for the promise moved from 
them. They did not release the tenants m possession from 
liability, nor agree to look solely to Lacoe, Shiffer and Gaines 
for their pay. Nor were the moneys now claimed paid over to 
the defendants who were to be the mere medium of transition. 
Without the existence of some one of these conditions it is 
difficult to see how the defendants can be held liable upon 
their contract by the plaintiffs who are strangers to it, or how 
they can be charged as for money had and received. 

Kut there is another sufficient reason why they can not be 
so charged. The claim for money had and received rests upon 
an implied assumpsit, against which at law the statute of limi- 
tation of course runs. Courts of equity while not bound by 
the statute follow the courts of law in the application of it to all 
legal demands. If therefore the present claim, as an action 
for money had and received is barred by the statute, it can not 
be enforced here. That it is so barred, there can not be the 
shadow of a doubt. It was twelve years prior to the filing of 
the bill that the last of it was due, so that the limit of the 
statute had twice run against it. The seal of the lease did not 
operate to prevent the bar. The plaintiffs' claim is not b/ised 
upon a covenant of the lease, but upon an implied assumpsit 
outside of it. Against that assumpsit the statute plainly runs, 
and is a final and most effectual bar to its enforcement. In 
every light therefore in which we consider this branch of the 
plaintiffs' case there is found to be some fatal objection to it, 
and so far as the master has reached a contrary conclusion, he 
can not be sustained. 

In this view of the case there is no direct oecasion for 
passing upon the contention of the defendants, that they are 
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not liable for the royalties in question because of an aUeged 
merger of the upper and the lower lease, and an acceptance by 
the plaintiffs of the royalties paid on the latter as a satisfaction 
and acquittance for the coal mined under the former. But the 
question is raised by the exceptions to the master's report, and 
it will not be out of course to give our judgment upon it. The 
master finds against this contention, and we feel compelled to 
sustain him. In doing so however we assign a somewhat dif- 
ferent reason from that which is given in the report. 

The receipts relied upon by the defendants to sustain their 
position warrant in our opinion the inference that they were 
given to apply on both leases. Not only do they acknowledge 
payment of the royalties due on the original Lacoeand Shiffer 
lease, but also — in somewhat varying terms — on, "the supple- 
mentary agreements ;" or, "all subsequent agreements pertain- 
ing to the property;" or, "tbe several additional agreements 
thereto;" or, "the supplement given to the Massachusetts Coal 
Company ;" and the like. The master restricts these latter 
references to a supplementary agreement made Feb. i8, 1880, 
which granted certain surface privileges to the defendants in 
connection with the two leases then upon the property. If it 
were essential to a disposition of the case we should be com- 
pelled to hold that this is too narrow a construction of the 
terms of these papers. They evidently refer, and were intend- 
ed to refer, to all the agreements relating to the property sup- 
plementary to the original lease, and the lease for the upper 
vein — the one now in controversy — may well be regarded as 
falling within that category. 

But we agree with the master that these papers do not 
show a merger of the two leases, arid indeed how could they ? 
They are mere receipts and not agreements, and as such 
amount to no more than an acknowledgment of payment, 
which goes for naught in the face of the positive testimony, 
which the defendants do not pretend to dispute, that nothing 
was in fact paid upon the lease to which the receipts are sought 
to be applied. It takes something more than this to relieve 
from the covenant to pay contained in the lease if the defen- 
dants are bound by it. But if it be nevertheless claimed that 
these papers do constitute an agreement between the parties. 
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the answer is, that in the first place they do nat purport to be 
that, and in the next place, where is the consideration to sup- 
port them ? The payment of royalties on the other lease 
would not furnish it, because the defendants were already 
bound to pay them,* and the performance of this obligation 
could not be the basis for a new contract. If the defendants 
could show that they were misled by the giving of these re- 
ceipts« so as to raise aa estoppel, they might have a bearing 
upon the disposition of the case. It is possible in that view, 
that they would be sufficient to prevent an attempted forfei- 
ture of the lease for non-payment of the royalties due there- 
under, but that is another question upon which we do not feel 
called to enter. We agree therefore with the master that there 
is not sufficient in the case to sustain the claim that the leases 
have been merged, and that the plaintiffs are not precluded by 
the recipts put in evidence — however they may be precluded 
otherwise — from claiming pay for the coal mined on the upper 
lease. But in view of the reasons before this advanced, this 
conclusion will not save the plaintiffs' case. 

The further question remains, whether the plaintiffs are 
entitled to a decree of forfeiture. The answer is prefigured in 
what has gone before. As was observed with regard to that 
branch of the case just disposed of; the proper forum to deter- 
mine this question is a court of law, and the appropriate 
remedy an action of ejectment. So far as this court is concern- 
ed the plaintiffs are not upon the evidence entitled to this 
measure of relief. The rule prevailing in courts of equity upon 
this subject is thus laid down by Mr. Justice Williams in 
Thompson vs. Christie, (.138 Pa. 249); "The rule undoubtedly 
is that the right to declare a forfeiture must be distinctly re- 
served ; that the proof of the happening of the court on which 
the right is to be exercised must be clear : that the party en- 
titled to do sp must exercise his right promptly ; and that the 
result of enforcing the forfeiture must not be unconscionable." 
Accepting this as the test to be applied, how then do these 
plaintiffs stand ? If we assume that all the other requisites, to 
the enforcement of the forfeiture here claimed, exist Still in 
view of the extreme laches of the plaintiffs we would be bound 
to refuse it. The right to'forfeit in the present instance is pre- 
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dicated upon the non-payment of royalties which became due 
and unpaid between the years 1871 and 1876; this bill was not 
filed until October 25, 1888 ; full twelve years after the last coal 
was mined. The lease by its terms was forfeitable six months 
after any installment of royalty became due, and yet the plain> 
tiffs have lain by for all these* years without once moving to 
assert the right. Here certainly are gross laches in the face of 
which a court of equity will not move. No answer has been 
made to this charge, and I do not see that under the circum- 
stances any can be. It may not avail to prevent the enforce- 
ment of a forfeiture in a court of law, on such strictly legal 
right, as the plaintiffs may there show, buit at this late day they 
can not expect to have the assistance ot a court of equity. 

Furthermore, while the plaintiffs have thus failed to move 
in the matter, other rights, as might be expected, have inter- 
vened. Some year and a half before the filing of this bill, the 
defendants Lacoe and Shiffer sub-let the premises in contro- 
versy to John and Joseph J. Jermyn who are now in posses- 
sion of the same. While it is true that these new parties neces- 
sarily take the lease with all its legal infirmities, yet it is also 
true, that in equity the fact that new interests have come in 
and will be affected by a decree of forfeiture may of itself be 
sufficient to prevent such decree. We think that it must be 
given that effect here. Such fight' as the Messrs. Jermyn have 
acquired we do not feel called upon to strike down with this 
bill. They are defendants as well as Lacoe and Shiffer and 
their rights and interests are equally involved in the suit. Were 
the case in doubt this consideration would be sufficient to turn 
the balance, and though it be not in doubt, it still adds weight 
to incline our judgment in favor of the defendants. 

No note has been so far taken of that provision of the 
lease which calls for the delivery of fifty tons of coal per an- 
num to the lessor, his heirs or assigns. We speak of it now, 
so that it may be seen that it has not escaped our attention. 
The master correctly decides that this provision furnishes no 
basis for an account, and we can not see how it affords ground 
for any other equitable relief. The failure to deliver this coal 
is not made a ground of forfeiture, and if there has been a 
breach of the covenant to deliver for which the defendants as 
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assigness of the lease are answerable an action at law will af- 
ford full and complete redress. 

In pursuance of the views thus expressed we dispose of 
the exceptions to the master's report as follows: The 
plaintiffs' exceptions are dismissed. Of the defendants' 
exceptions we sustain the 24th, 26th and 31st. The rest 
are dismissed. The master's ninth finding of fact is to be re- 
garded as modified by what is expressed in the foregoing 
opinion. 

The bill is thereupon dismissed at the cost of the plaintiffs, 
but without prejudice to their right to prosecute such actions 
or proceedings at law as they may see fit, to recover from the 
defendants or either of them the royalties here claimed, or to 
enforce the forfeiture of the lease in question. Let a formal 
decree to that effect be drawn by counsel. 



W. J. Lewis ei aL vs. Jacob Bonnert ct al. 

{In the Court of Common Pleas of Lackawanna County^ No 2j6y 

April Term^ f8g2.) 

RULE TO SHOW CAUSE WHY THE ASSESSME^JT OF DAMAGES AS 
MADE BY THE PROTHONOTARY SHOULD NOT BE SET ASIDE. 

The Prothonotary bfts no authority to aaeefis damages except hi cases where 
it is given to him by Act of Assembly or by an order or rule of Conrt. 

Executior should not be issued on a confession of judgment in a replevin 
bond until the plaintiff shows a breach and proves his damages. 

In ordo* to recover on a replevin boud the proper practice is to issue scire 
/ooiasonthe judgmi*nt. 

A. A. Chase for plaintiff. 

John F. Scragg for defendant. 

GUNSTER, J. The judgment in this case was entered 
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on a replevin bond in the penal sum of four hundred 
dollars and containing a confession of judgment for 
said penalty as penal debt. The condition of the bond 
is as follows, viz. "Now the condition* of this obliga- 
tion is such that if the above bounden Jacob Bonnert 
shall and will prosecute his suit against ^ the said John Wirts 
and F. A. Bates, Constable, W. H. Bates, Joseph Shols and J. 
Roesler, Constable wrth effect, and shall and will make return 
of the said goods, if return of the same shall be adjudged, and 
shall and will also from time to time, and at all times hereafter, 
well and sufficiently keep and save himself, and indemnify the 
above named sheriff and his officers and his and their heirs, ex- 
ecutors and administrators, and every of them, of and from all 
manner of suit, or suits, action or actions, cost or charges what- 
soever, that shall or may accrue to him or them by reason of 
the replevy and delivery aforesaid, then the above obligation 
to be void and of no effect." The property mentioned in the 
bond was a carriage or barouche. It appears that at the time 
the writ of replevin was issued, the property in question was 
in the possession of a constable who had levied upon it by vir- 
tue of an execution issued on a judgment obtained by John 
Wirt against Charles M. Hagen before Alderman Fuller and 
that for that reason the writ was quashed by this court. Sub- 
sequently the prothonotary at the request of the attorney of 
the plaintiff and without more assessed the damages in this 
case at two hnndred dollars and fifty-five cents and issued ex- 
ecution for that amount. Of this the defendants complain and, - 
we think, properly so. The prothonotary has no authority to 
assess damages except in cases where it is given to him by 
Act of Assembly or by an order or rule of court. We know 
of no Act of Assembly authorizing him to do so' in cases like 
the present, and on rule of court (i 12) applies only to cases of 
judgment by default, and judgment m pursuance of rules, 
where the debt or damages are certain, or may be rendered so 
by calculation. 

On the argument some question was raised as to what was 
the proper practice and in view of the importance of the ques- 
tion we have given it some consideration. It is evident that 
thts judgment is merely cautionary and that the plaintiff 
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lias no right to collect it unless there has been some breach of 
the condition of the bond and then only the amount of dam- 
ages which he has suffered by reason of such breach. If there 
were no confession of judgment and suit were brought on the 
bond the plaintiff would be obliged, in his declaration to aver, 
some breach or breaches and to prove them as well as damages 
on the trial and we think he ought to do that or its equivalent 
notwithstanding the confession of judgment. In Gorgeral vs. 
McCarty, l Yeates 253, the plaintiff brought suit on three bills 
of exchange against the defendant as acceptor. By agreement 
filed, judgment was confessed by the defendant to the plain- 
tiffs, with a stay of execution and it was also agreed that the 
defendant be at liberty to have a trial under the judgment, 
whether anything, and how much may be due, by the general 
jury. On the trial the plaintiff seems to have relied on the 
judgment confessed but the court held that "the special agree- 
ment to enter judgment, admits nothing ; but the defendant 
expressly reserves to himself a liberty to try by the general 
jury whether anything, or how much is due to the plaintiffs. 
Notwithstanding, therefor, this first judgment, entered by way 
of security, the plaintiffs were bound to prove their case as laid 
in the declaration." 

While the precise point now before us was not decided in 
Adams vs. Bush, 5 Watts 289, yet the court there held that 
when judgment by confession is entered for the penalty of a 
bond conditioned for the performance of a certain act at dif- 
ferent periods no execution can issue upon it until a scire facias 
shall have issued and it shall have been ascertained that the 
act has not been performed, and what damages has resulted 
from its non-performance and when execution is issued on a 
judgment entered upon such a bond before the real amount is 
ascertained it will be set aside. Holflen vs. Bull, i P. & W. 460. 

In Montelins vs. Montelins, Brightly 79, a judgment had 
been entered on a bond and warrant of attorney, which Stipulat- 
ed that execution should not issue before default in the pay- 
ment of several promissory notes, under the partnership 
existing between the defendant and A. B. should be dissolved. 
In was held that an execution issued before the notes matured, 
without a jiT/r^'/tJ^/Af having been first sued out. to ascertain 
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whether the partnership had been dissolved, was irregular, and 
it was accordingly set aside. 

As said before, the judgment entered on the bond stands 
as security. That is evidently the purpose for which it was 
confessed. But the amount, if anything, which the plaintiff is 
entitled to collect has not yet been ascertained and there is 
nothing upon the record from which it can be ascertained. 
Counsel for plaintiff argues that the defendants themselves 
have fixed the amount by giving the bond in a certain penal 
sum and that that is an admission as to the value of the pro- 
perty replevied. I do not understand that a replevin bond is 
evidence for such a purpose, but if it were, it would still re- 
main for the plaintiff to show that there has been a breach of 
the condition of the bond. I may add, that under the peculiar 
circumstances of this case, it is extremely doubtful whether 
the value of the property replevied would be the proper meas- 
ure of damages. The constable at whose instance the writ of 
replevin was quashed was not the absolute owner of it. At 
most he had only a special property in it, and I do not see how, 
in any event, he could be damaged more than the amount of 
the debt, interest and costs of the judgment and execution by 
virtue of which he had levied on the carriage. But however 
that may be, the questions whether or not there has been a 
breach of the condition of the bond, and what, if any, damages 
the plaintift has suffered if the condition has been broken, are 
questions which can be properly determined only by a court 
and jury and not by the plaintiff or the prothonotary. We are 
aware that the practice in our court has been very irregular 
and far from uniform. We are also aware that by reason there- 
of we have been frequently called upon to interfere with execu- 
tions atid, as a court ef equity to perform the functions of a 
jury. We think the proper practice to be pursued in cases of 
this kind is by srire facias on the judgment. It is not only 
reasonable and orderly but clearly indicated and sustained by 
the authorities cited. 

The rule is made absolute. 
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Mallory et al. vs. City of Bradford et aL 

{In the Court of Common Pleas of McKean County^ No, 2y 

October Term^ i8g2. In Equity.) 

CONSTITUTIONAL LAW — GAS PIPES — CASES DISTINGUISHED, 

An incorporated natural gas company, although anthoriaed by ordinance of 
a city to enter upon the streets, cannot take the land over which said streets are 
laid without the consent of the owners thereof, and without first making Just com- 
pensation to them under art. xvi. S 8, of the constitution. 

Sterling's Ap., Ill Fa. S5, does not justify any other ooncluston. 

The opinion bf the court below in Lockhart vs. R. R.. Id9 Pa. 419, dissented 
/rom. 

Jack & Roberts^ Berry & Edgett^ for plaintiffs. 
Wolfe & George^ R. B. Stone^ for defendants. 

Morrison, J., July 26, 1892. — In the disposition of this 
motion we assume, what was practically conceded at the argu- 
ment, that the gas company, defendant, was duly incorporated 
and chartered, and that it had procured all the authority for 
its entry upon the streets, alleys, and highways of the city of 
Bradford, that the councils had power to grant by ordinance 
duly passed and approved. Therefore, upon all the questions 
raised by the bill, answer and affidavits, but one, my judgment 
is with the defendant. This' one great, and, to my mind, con- 
trolling question is, can the defendant, the Commercial Natural 
Gas Co., take the land of the plaintiffs over which the streets, 
alleys and highways of the city of Bradford are laid, without 
the consent of the plaintiffs, abutting land-owners, and without 
first making just compensation to them, within the meaning of 
art. xvi, § 8, of the constitution. 

Jt is not disputed that the plaintiffs own land in the city of 
Bradford, which runs to the centre lines of the streets, alleys, 
&c., upon which the defendant' corporation seeks to lay its gas 
mains, without other authority than its charter, the ordinance 
of the city, and the law under which it is incorporated. Thus 
the question is squarely raised, can the city by ordinance con- 
fer upon a private corporation the right to lay its gas mains in 
the streets of the .city without the consent of the owners of the 
fee to the center line of the street, and without just compensa- 
tion being first made to them ? In Sterling's Ap., 11 1 Pa. 35, 
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it was decided by the Supreme Court that laying and maintain- 
ing a pipe-line, at the ordinary depth under the surface, neces- 
sarily imposes an additional burden on the land, not contem- 
plated either by the owner or by the public authorities when 
the land was. appropriated for the purpose of a public road. 
And that such burden was a taking within the meaning of the 
constitutional provision requiring just compensation to be made 
for property taken, injured or destroyed. I do not overlook 
the dictum of Judge Sterrett in delivering the opinion in the 
above case, that, "as to streets and alleys in cities and boroughs, 
there are reasons why a different rule to some extent should 
prevail ; but this question is not now before us.*' But I cannot re- 
gard this language as any authority justifying me in disregard- 
ing the decisions of the Supreme Court, at least since the case 
of Cooper vs. Smith, 9 S. & R. 26, and, the plain constitutional 
mandate. I understand Judge Sterrett to have had in mind 
the many things which municipal ' authorities may do for the 
safety and health of the inhabitants of cities and boroughs 
under what is known as the police powers of such municipal 
authorities. If the laying of a pipe or gas line in a rural high- 
way is a taking within the meaning of the constitution. I am 
not able to see why the laying of the same pipe-line is not such 
taking within the limits of a city or borough. Is not the right 
of a city or borough land-owner just as sacred, and as securely 
guarded by law, as that of the rural owner ? It may well be held 
that under the police powers of municipalities the land-owner 
must yield a larger control over his property to the public au- 
thorities, this for the public good, and on the theory, doubtless, 
that he will receive larger corresponding benefits and protection^ 
But it does not seem to me that this doctrine can be justly 
carried so far as to permit councils by ordinance to turn over 
to a private corporation, organized for profit, the perpetual use 
of the property of a citizen. Suppose the defendant company, 
under the authority of such ordinance alone, lays its gas line 
upon, a street of the city, and subsequently such street shall be 
lawfully vacated. What then are the rights of the parties ? 
Surely, the complete control and right of possession to the land 
reverts to the owner, and it would therefore appear that the de- 
fendant company would be occupying the land of another with 
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its gas lines without shadow or color of right. 

. I do not consider the case of Lockhart vs. Ry., 139 Pa. 419; ks 
ruling the case in hand. That case was affirmed by the Supreme 
Court without an opinion, and I think it is clearly distinguish- 
able from the case in hand. I understand the Supreme Coun 
to have affirmed judge Stowe in his conclusion refusing an in- 
junction. It is not safe to assume that the court affirmed all 
that the learned judge below said in his opinion. For myself, 
I cannot agree with all that is said in that opinibn. But I do 
agree with the conclusion reached on the the facts in that case. 

It seems to me that the Act of May 29, 1885, Under which 
the gas company defendant was incorporated, conferred the 
right of eminent domain for the very purpose 6i enabling such 
companies to take property by making just compensation there- 
for, in the manner provided by law. 

I do not mean now to decide that a city or borough ttlay 
not itself, by its proper officers, lay msLins iii its Streets^ 2Lnd 
furnish gas and water to its inhabitants, where it owns theplairit; 
But, conceding that this may be done, it does not follow that 
such city or borough can confer such right upon sL private Cor- 
poration organized for profit. 

It seems to me that a careful reading 6f the Act of May 
29, 1885, P. L. 29, clearly shows that the legislature contem- 
plated that the gas company must procure the assent of ihe 
land-owner or make just compensation before entering vipon 
Ihe streets of a city or borough, and, in addition to this, it must 
procure the assent of councils of such borough or City by or- 
dinance, duly passed and approved. 

Let a preliminary injunction be prepared and issued ifi Ac- 
cordance with this opinion. The rule heretofore granted* tct 
show cause why a master should not be appointed to maXdt a 
special report to the court is discharged. 
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M. E. Griffis vs, Swick, Vail & Co. 

{In the Court of Common PUas of Lackawanna County , No. ^9, 

September Term, iSg2,) 

CERTIORARI TOT. O. ROBINSON J. P. 

In an attachment proceedings before a Jnstioe of the IVaaoe under the Act of 
1842 (P. L. page 84i0) an aiBdavit that the defendant **I8 going away ont of the 
oonnty with intent to defraud hie creditors** is not sufficient. 

The bond in such proceedings muat be for double the amount of the claim. 

Where the return to the writ does not show that a copy of the inventory 
was left with the person in possession of the goods, or that the defendant was a 
non-resident and could not be found, the proceedings are fatal. 

C 5. Woodruff, for plaintiff. 
C*. B, Gardner, for defendants. 

GUNSTER, J. — The record before us discloses attachment 
proceedings under the act of 1842 before a Justice of the Peace. 
It is fatally defective. 

The affidavit upon which the attachment was issued sets 
forth that the defendant "is going away out of the county with 
intent to defraud his creditors.** This is not enough. The 
act of assembly requires the affidavit to state "that the defend- 
ant is about to remove from the county any of his property 
with* intent to defraud his creditors, or has assigned, disposed 
of, secreted or is about to assign, dispose of, or setrete 
any of his property with the like fraudulent intent.'* 

The statute also requires a bond in the penalty of at least 
double the amount of the claim. In the present case the plain- 
tiff's claim was $104.43 while the bond was for only two 
hundred dollars. 

The return to the writ does not show a proper service. 
When a defendant is a non-resident of the county and cannot 
be found, the attachment may be served by leaving a copy 
thereof and inventory with the person in whose possession the 
said property may be. The return does not show that any 
copy of the inventory was left with the person in possession of 
the goods or that the defendant was a non-resident of the 
county and could not be found. 
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It is not necessary to point out other defects. Possibly 
they might all have been cured if the plaintiff in error had 
known of the judgment being entered against him, for the 
certiorari was not taken until nearly three months after judg- 
ment was entered. But it appears from the testimony that he 
had no knowledge of the judgment until the day when he took 
out the certiorari. 

The proceedings and judgment are set aside and reversed. 



Jeff. Griffis vs. M. E. Griffis. 

{/n the Court of Common Pleas of Lackawanna County^ No. 485% 

Apftl Term, i8g2.) 

EXCEPTIONS TO AUDITORS REPORT. 

The ezpenan of an audit should be paid out of the funds where it appears 
that the party ordering the money into court and asking for the ai^intment of aa 
auditor, is not an interloper but has an execution out, the judgment upon which 
it was issued not haying been questimied up to the time of appointment. 

6". S. Woodruff, for plaintiff. 
C. B. Gardner, for defendant. 

GUNSTER, J. — The judgment and execution by virtue of 
which Swick, Vail & Co., make claim to the fund in court hav- 
ing been set aside and reversed in N0.49, September Term, 1892, 
they have no longer any standing and the exceptions filed in 
their behalf must be overruled. 

The auditor has reported that the expenses of the audit 
should be paid out of the fund. To this the execution creditor 
excepts and contends that they should be imposed upon Swick, 
Vail & Co., who requested the sheriff to pay the money into 
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court and at whose instance the auditor was appointed. If 
Swick, Vail & Co., were mere interlopers the expense of the 
audit might properly be imposed upon them, but it clearly ap- 
pears that they a^e not. They had reasonable grounds for 
their action. While the plaintiff was dallying with his execu- 
tion, they proceeded under the act of 1842, attached the very 
goods which the sheriff subsequently sold, obtained judgment 
and issued execution. It is true the sheriff had made a levy 
and advertised the sale, but the plaintiff instructed him not to 
sell at the time advertised and until further orders, and the 
sale did not take place until after Swick, Vail & Co., had their 
executions out. Meantime the plaintiff, notwithstanding his 
writ and levy, was permitting the defendant to take his pro- 
perty out of the county. The fact that the execution of Swick, 
Vail & Co., was returned by their order is of little account. 
Their claim dated from the seizure of the property under the 
attachment. At the time they ordered the money into court 
and asked for the appointment of the auditor their judgment 
in the attachment proceedings had not been challenged and it 
was not challenged until nearly two months after. It stood 
until we reversed it to-day. 

We think the auditor was right in allowing the claims of 
the tax collectors. They had made levies before the execution 
was received by the sheriff. They notified the sheriff of their 
claims and permitted him to sell but their is no evidence that 
they abandoned their rights. 

All the exceptions filed are overruled and the report of 
the auditor is confirmed finally. 
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Estate of Phoebe Ann Simrell Deceased. 
Orphans' Court of Lackawanna County. 

APPEAL FROM REGISTER. 

Under the Act of 28 of April, 1856 an interested party it allowed five jears 
within which to contest the vaUdity of a will. 

Where proceedings instituted for contesting the validity of a will are dis- 
miased on failure of the contestant to give security for costs as required by the Act 
of 1887, the contestant is not concluded but may oonHnienoe over. 

Brasui^es in a will made by the direction or authority of a decedents do not 
effect the other parts of the will. If not made by authority of decedent the whole 
will stands as originally written. 

Whenever a substantial question of fact is raised before the Orphans* Couit, 
it becomes the duty of that court, at ^he request of the contestant, to frame an 
4ssue and send it to the Court of Common Pleas for trial. 

The burden is upon the proponent of a will to prove execution of it, but 
where the question is one of testamentary capacity, or undue influence, the pi«- 
auiipiption is in favor of the will and the burden is upon the contestant. 

Hulslander & Voshurg^ for contestant. 
Gardner and Zimmerman^ for will. 

Archbald, p. J. Sept. 21 1891. This is an appeal taken 
by M. B. Simrell to the action of the Register of Wills in admitt- 
ing to probate a certain writing as the last will and testament 
of Phoebe Ann Simrell deceased. The record shows, that on 
Nov. 17 1887, Frank D. Thomas and Ruth Arnold Barney ap- 
peared before E. A. Atherton, the then Register, and as sub- 
scribing witnesses made the customary affidavit, that they were 
present and saw and heard Phoebe Ann Simrell the testatrix 
sign, seal, publish, pronounce and declare, the said instrument 
of writing as ai^d for her last will and testament and that at 
the time of so doing she was of sound mind, memory and 
understanding to the best of their knowledge and belief, and 
that they signed their names as subscribing witnesses in the 
presence of each other, and in the presence and at the request of 
the said testatrix. They also deposed that at the time of their 
so doing there were no erasures in said will ; in the will as it 
now appears thre are three. Upon this evidence the register 
a4mitted the will to probate, and issued letters testamentary 
(hereon. On the 27th February 1891, M. B. Simrell, the ap- 
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pellant a child and heir at law of the decedent, filed a so-call- 
ed caveat to said will, and a citation was issued by W. S. Hop- 
kins the present register, to Francis Miller, the executor, Charles 
Simrell and others returnable March loth. On March 24th, 
the proceedings of the contestant were dismissed, because he 
failed to give bond for costs as required by act 6 June 1887, 
(P. L. 559.) Two days afterwards, the contestant filed another 
caveat, and on March 31 gave bonds to secure the costs. A 
second citation was issued, the parties were heard and testi- 
mony taken, and April 28th the proceedings were again dis- 
missed. The contestant has therefore appealed to this court 
for redress. 

In his petition for the allowance of the appeal, the contest- 
ant sets forth the following grounds, i. That the alleged will 
is not the will of the decedent for the reason, that, as he be- 
lieves, the signature thereto is not her signature. 2. That 
there have been material .alterations in said will without the 
knowledge or consent of the testatrix. 3. That the will pro- 
bated is not the will which the testatrix signed, if she did sign 
the paper originally, as material alterations have been since 
made thefein. 4. That the subscribing witnesses were not 
such to the will in its altered form. 5. That the witnesses 
were not present when the alterations and erasures [which now 
appear] were made. 6. That the said alterations were not 
made by the testatrix nor by her consent or direction. 

A citation having been awarded upon this petition to the 
same parties who were cited before the register, the executor 
makes answer thereto, disputing and denying the several 
grounds of appeal relied upon. No testimony has been taken 
upon either side in this court, but it is agreed that that which 
was taken before the register and which is returned with the 
record shall be considered as the evidence in the case. 

I. The first question which is raised, is whether the pro- 
ceedings taken by the appellant to contest the will are proper- 
ly taken, and whether they are taken in season. The conten- 
tion of the appellees is, that the probate ot the will by Register 
Atherton was a judicial act, which the subsequent register, Mr. 
Hopkins could not be called upon to set aside ; and further 
that by the 31st section of act of 1832 an appeal therefrom to 
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the Orphans* Court should be made within three years, which 
was not done here. But this loses sight of the Act of 22 April, 
1856 (P. L. 533,) which allows those who are interested to con- 
trovert the validity of a will, five years within which to do so, 
and provides as the means for so contesting it, a "caveat and 
action at law duly pursued." The latter expression is am- 
biguous but has been settled by judicial construction in Wilson 
vs. Gaston (92 Pa. 207,) followed by McCort's Appeal (98 Pa. 
33,) and other cases. The word 'Vtfi/^^x/" as here used is held 
to mean "the initiatory process or notice preceding a contest 
before the register, and the action at law, an'i^sue triable in the 
common pleas, directed by the Orphans* Court after an appeal 
thereto from the decfee of the register." The present course 
of proceeding is in exact conformity with this statute, and the 
Regularity of it, upon the ground suggested, can not be ques- 
tioned. 

2. But it is further objected, that the proceedings which 
were first instituted before the register having been dis- 
missed for the failure of the contestant to give security for costs 
as required by the act of 1887, he is concluded by that disposi- 
tion of the case, and not entitled to make further contest. We 
do not see the force of this objection. The only effect of a 
dismissal, for the cause referred to, would be to compel the 
<:ontestant to begin over again. The purpose of the statute is 
to secure to the proponents of a will their costs in case of an 
unsuccessful contest instituted to test its validity. It is in a 
measure a protection against frivolous contests. To that end a 
bond in not less than $5CX) nor more than $5CXX), with two suf- 
ficient sureties. is required to be filed within ten days after the 
filing of the caveat, conditioned for the payment of all or^any 
costs which may be occasioned by reason of such carcat, and 
decreed by the Register or Orphans' Court. In default of this 
the eaveat is to be regarded as abandoned and shall be dismiss^ 
ed. This result is similar to a judgment of non-pros upon a 
writ of error, certiorari or appeal, which is only final as to the 
costs involved, and is not a bar to the subsequent prosecution 
of a like writ. There is no good reason why the contestant 
should be concluded upon the merits by a voluntary abandon- 
ment of the proceedings, any more than a party who beg^s 
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an action and suffers non-suit therein, or secures a discontinu 
^nce. (Gibson vs. Gibson, 20 Pa. 9. Blair vs. McLain, 25 Pa. 
22.) The present appeal therefore is properly before us. 

3. There is no great difficulty, if this be the will of Mrs. 
Simrell, inMealing with the erasures therein. If made by the 
direction or authority of the decedent, they amount at the 
most merely to a revocation ^o tanto ; they do not effect the 
validity of the rest of the will. (Cook's Will 5 Clark i, Tom- 
linson's Est. 133 Pa. 245.) If not made by the authority of 
the decedent, or if the testimony of Mrs. McDonald, who says 
she m^de these erasures, with her mother's knowledge and 
^sent be not sufficient to establish that authority then the 
whole will stands as originally written. Whichever be the con- 
clusion finally arrived at, the decree to be entered in the case 
can be made to cover it. But before we reach that question, 
we have first to dispose of another. 

4. The contestant denies^ that this writing in any shape 
is the will of his mother, for the reason that the signature is 
not hers. This raises a di3pute of fact, and if it be a substan- 
tial dispute, we are bound at the request which is made by the 
contestant to frame an issue and send it to the common pleas 
for trial, (Knaus's App. 1 14 Pa. 10.) This compels us to look 
into the evidence, for and against the will. 

The testimony of M. B. Simrell the contestant is as follows. 
''I am one of the heirs of Mrs. Simrell. I am familiar with the 
[her] handwriting. (The signature shown witness.) I have 
examined it .before ; it is not Mrs. Simrell's handwriting. Th^ 
word Simrell is not written as mother or father wrote it. They 
invariably wrote it S*i-m-r-<».U. The letters in the signature 
are different from what she wrote. She always made an pld- 
tashioned "r" like a "t" crossed. The "p" is also different ; 
the loop of the "p" is brought down to the line and she always 
looped it near the top. She was a very poor writer, and often 
crossed the line, and the letters had no uniformity. The "s" 
is dhort and she usually wrote it long< 

Cross-examined. She never wrote with any uniformity. 
I will swear positively that was not my mother's signature. It 
looks more like my sister's Mrs. McDonald. Mrs. Simrell 
never, dotted, her "i's" 
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Opposed to this is the testimony of Frank Thomas, 
Mrs. Barney and Mrs. McDonald. The latter wrote the will, 
and the two former signed as subscribing witnesses. Mr. 
Thomas and Mrs. McDonald are both directly interested. 
The testimony of Mr. Thomas is as follows: '*Phoebe A. Sim- 
rell the decedent was my grandmother. My father is living. 
(Will shown witness.) I- am one of the subscribing witnesses. 
It is my signature. I signed my name as subscribing witness 
8 or 9 years [ago]. There was present Mrs. Barney, Mrs. Mc- 
Donald, grandfather and mother, when I^ signed my name. 
Mrs. Seamans [SimrellPJ asked me to sign my name. She did 
not tell me what I was signing. » * ♦ 

* * * * I saw the paper after signing. 

I do not know if Mrs. Simrell signed it or not. Saw her writ- 
ing, she did uot say it was her will on my signing it.'* Sub- 
sequently on being recalled he further said : "Only the signa- 
ture is in the handwriting of Mrs. Simrell. I am acquainted 
with Jier handwriting : Cross examined : I have seen her 
write letters. I lived with her 24 or 25 years. * « * 
She was a very poor writer, and it looks like her writing to me. 
She always spelled her name Simrell. I never took particular 
notice how she spelled. I thing she dotted her "i'*. I will not 
swear if she asked me or not to attest the signature." 

Mrs. Ruth Barney testifies: "I am one of the witnesses. 
I signed it in Mrs. SimrelFs house. After I signed my name 
I saw her write. I signed it first, then Frank and then Mrs. 
Simrell. I am positive that the paper shown the witness was 
the paper I signed. I did not read the will. I cannot say if 
those erasures were there or not on my signing. She asked 
me to sign this paper, and I signed it. I did not know what I 
was signing. They did not ask me to witness the signature of 
Mrs. Simrell. We stood in the room by her. I saw the paper 
after Mrs. SimrelFs death. I saw it in Mr. Hawley's office. It 
was then the same as now. The only way I knew it was be- 
cause my signature was on it. 

Cross examined : There is nothing in this will but Mrs. 
Simreirs signature [sic]. Mrs. Simrell wrote something on the 
same paper as us witnesses. Mrs. Simrell asked me to sign it. 
I am familiar with Mrs. SimrelFs handwriting. (Signature 
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shown.) I know it to be Mrs. Simrell's signature. She usually 
signed her name Simr^ll." 

I will only quote a part of Mrs. McDonald's testimony : 
"I have seen the will before, and I wrote it. I was present 
when the will was signed, also Mrs. Barney and Mr. Thomas, 
and father and mother. I saw. my mother write her name, as 
I stood right by her. The signature is mother's. I saw her 
write every letter of it. I saw Mrs. Barney and Mr. Thomas 
sign at mother's request at the same time." Again she further 
says on cross examination : "Q. In reference to the signa- 
tures to this will who signed first? [A.] Mrs. Barney first* 
I was- present and saw her sign. Frank Thomas next. Q. 
Was Mrs. Simrell present when they signed and in the same 
room? [A.] Yes, 'directly after. [Q.] Where was Mrs. Bar- 
ney and Mr. Thomas when she signed? [A.J In the room, 
I think they all used the same pen. Q. Will you swear posi- 
tively that this is Mrs. Simrell's'signature. [A.] I do. My 
mother spelled he name Simnll, and she has written dozens of 
letters to me. I think she spelled he name Pheba, but I am 
not positive. I presume that she always spelled it the same 
way." 

Is the dispute, upon this evidence, substantial ? We think 
that it is. The issue here is not the usual one, where the ex- 
ecution of the will is-admitted, but undue influence or want of 
testamentary capacity is alleged ; it goes right to the execution 
of the writing itself. If the contestant be believed the signa 
ture is not that of his mother. He gives several reasons to 
show why it is not, the final syllable of her name being spelled 
with an "e," instead of an "a," as be affirms his father and 
mother always spelled it, and several letters not being made as 
she usually made them. It is true that opposed to this we 
have the testimony of three witnesses who swear that the sig- 
nature is that of Mrs. Simrell, two of whom, Mrs. B^rpey and 
Mrs. McDonald, say that they saw her write it. But are we 
bound to accept their statement, as against that of the contes- 
tant ? Is it not for a jury to say which speaks the truth ? The 
weakness of the contestant's testimony no doubt is that he is 
merely able to give his opinion, based upon a knowledge of 
his mother's handwriting, while the witnesses of the proponent 






LACKAWASSA JURIST 411 

speak not by opinion, but to the positive fact of having seen 
the decedent sign, biit notwithstanding this, we think that the 
evidence so advanced by the contestant is sufficient to fairly 
call in question the fact of signing asserted on. th<i other side, 
and to raise a substantial dispute with regard to it. If we 
should hold otherwise how would it be possible to raise such a 
dispute? The opinion of those who have a knowledge of the 
handwriting of another is competent evidence upon the ques- 
tion of whether or not a given signature is his. If they swear 
that in their judgment it is not, and can not be his, the case 
must go to the jury, although there may be other witnesses 
who affirm that they saw the person actually sign. The party 
who is contesting the signature is not cut off, because the only 
evidence he can produce against it rests in opinion merely. 
This may be all that he is able to bring forward, and yet who 
will say that it would not be competent thereby to impeach 
the validity of such signature ? How in the present instance 
would the contestant be called upon to meet the evidence op- 
posed to him? Must he directly impeach the witnesses who 
testify' to having seen the decedent sign the alleged will, and 
must their testimony be accepted as a verity in case he fail to 
do so, notwithstanding, that he produces competent testimony 
to show that the signature is not hers ? We think not. The 
[uestion is simply one of veracity between the opposing wit- 
nesses. If the testimony upon one side be believed, the dece- 
dent did sign this will, if it is not, she did not. The burden 
moreover is upon the proponents of the will to prove the ex- 
ecution of it. Where the issue is one of testamentary capacity 
or undue influence, the presumption is in favor of the will, and 
therefore the burden is the other way. In either of these in- 
stances, the actual execution of the will is not contested, the 
question in the one case being whether the testator had suffi- 
cient testamentary capacity at the time, and in the other, 
whether he was unduly influenced to so dispose of his property. 
The party therefore who alleges the want of testamentary 
capacity, or the use of undue influence must be prepared to 
prove it. If he fails to do so, or the wright of the evidence is 
decidely against him, the will must be sustained. But in such 
a case as the one in hand, if competent evidence ia. produced. 
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which is in itself sufficient todisprove the execution of the will, 
the same rule must obtain that prevails with regard to other 
writings; the burden of establishing its validity is upon those 
who assert it. 

It follows therefore that an issue: must be directed as re- 
quested ; when it comes back from the common pleas, if the 
will be sustained, we will then be prepared to deal — as sug- 
gested above — with the question of the erasures which now 
appear in this writing. 

And now Sept."2i, 1891, a precept is directed to the court 
of common pleas for an issue to try the question, whether or 
not the writing bearing date June i ith, 1880, purporting to be 
signed arid executed by the decedent Phebe Ann Simrell as 
and for her last will and testament was in fact signed and ex- 
ecuted by the said Phebe Ann Simrell as such, and let the pro- 
ponents of said will, to wit : Louisa McDonald, Charles Simrell, 
Adelbert Simrell, Thomas Simrell and Frank D. Thomas be 
plaintiffs in said issue, and the contestant M. B. Simrell be the 
defendant therein. 
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CronaN et al. vs. CiTY OF SCRANTON. 

In the Court of Common Pleas of Lackawanna County^ No. i88^ 

November Term, i8gi,) 

decedent's ESTATE— DISTRIBUTION OF FUNDS — WIDOW AND 

MINORS CLAIMS — LACHES. 

A widow who re-marries before makiiig a three hundred dollars exempttoii 
claim from the estate of her deoeaaed husband, is barred from making such claim. 

A claim made for exemption by a widow and minor children, orer seren 
years after the decedents death, is too lata 

The delay in taking oat letters of admimistration is chargeable to the widow 
and she cannot set t^hat up as an excuse for not having her exemption disposed of. 

Where minor children allow over two years to elapse, aftev the re-maniage 
of their mother, before making their exemption claim, they are barred, their 
minority being of no avaiL 

« Damages assessed for land taken under eminent domain^ after the decease of 

the owner, form no pa*i> of his estate and no exemption oan be hful out of them by 
widow or minor children. 

This was a case stated for the purpose of determining 
who among certain claimants was entitled to a fund paid into 
court. The following facts were agreed upon. 

1st. The money to be distributed amounts to $356.40, 
and was paid into court by J6hn. F. Murphy, esq., trustee for 
parties plaintiff. The fund arose from an award of damages 
paid by the above named defendant, the City of Scranton to 
John F. Murphy, esq., as attorney and trustee for the plain- 
tiffs. The damages were awarded, for the taking by the City of 
2)^x50 feet of plaintiffs* land under its right of eminent 
domain, in the widening of West Lackawanna avenue. 

2d. The parties plaintiff are the widow and heirs of John 
A. Collins, deceased, who died intestate December 9th, 1884, 
and they derive their title to the land taken, through him. 

3rd. The names of the parties plaintiff are Mary Cronan, 
intermarried with John Cronan, formerly widow of John A. 
Collins, deceased, John J. Collins son, who is also administrator 
of the estate, James Collins, Willie Collins and Robbie Collins 
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sons. The last named, Robbie has for his guardian the Lacka^ 
wanna Xrust and Safe Deposit Company of Scranton, Pa. 
Lizzie Cronan. intermarried with Cornelius Cronan, Annie 
Collins and Jennis Collins, daughters. All tAe daughters are 
under-age and have for their guardians The Lackawanna Trust 
and Safe Deposit Company of Scranton, Pa. These are the 
only persons in any way interested or entitled to the fund. 

4th. James Collins has assigned all of his right, title and in- 
terest in and to said fund to his mother, Mary Cronan. 

5th. John J. Collins was appointed administrator of 
the estate on August 26th, 1891, on the revocation of the letters 
which had been granted to Mary Cronan June 30th, 1891, 
she having filed a bond with insufficient sureties. The said 
bond was excepted to by John J. Collins, and the exceptions 
- were sustained by the reg^ister, and she being unable to file a 
sufficient bond, within the time required by law, was discharg- 
ed and the letters to her revoked. 

6th. Mary Cronan has never had her widows exemp- 
tion of $300. She claimed said exemption on July 6th« 1892, 
for herself and minor children. Personal property of the estate 
amounting to $103.30 as shown by the inventory filed, has 
never been sold, and is still in the possession of Mary Cronan 
and the minor children. Mary Cronan was married to John 
Cronan on September 26th, 1890- 

7th. The fees of the attorneys C. R. Pitcher, esq., and 
J. F. Murphy, esq., are each $20. 

8th. Since the death of John A. Colliiis, Mary Cronan has 
received all the rent- and profits of the estate, and has paid the 
taxes' and insurance, and supported the minor children. 

9th. The parties agree that the court shall audit and dis- 
tribute said fund in court among the heirs, each heir reserving 
the right to sue out a writ of error to the judgment of the 
court. 

It is further agreed that the present cash value of the 
widow's dower interest in this fund is to be estimated at forty 
dollars, in case the court should be of opinion that the exemp- 
tion claim can not be sustained. 
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y. F. Murphy^ for plaintifT. 
C, R. Pitcher^ for defendant. 

Archbald, p. J. January 2, 1893. — This is a case stated 
. wherein it is agreed that certain moneys paid into court shall 
be distributed according to our judgment as to who on the facts 
agreed upon is entitled thereto. The fund arises from the pay- 
ment by the City nl Scranton of damages for land taken under 
the power of eminent domain. The land belonged at the time 
of the taking to the plaintiffs in the above entitled case, as the 
' vk^idow-and heirs of John A. Collins deceased, and tKe fund 
presumably belongs to them according to their respective in- 
terests at that time. The widow however makes special claim 
to be awarded out of the fund the balance of her widow's ex- 
emption, and this raises the only question for disposition. 

There are several reasons why she is not entitled to make 
this claim. That which first strikes us is that she has barred 
herself by a remarriage. Kerns* Appeal, 120 Pa. .523. Coun- 
sel admit the conclusive force of this objection, and thereupon 
make claim for the same on behalf of the still remaining minor 
children of the decedent ; but there is another reason for re- 
fusing it in which they as well as the widow are involved. The 
claim is made too late* The decedent died in Decem 
bcr, i8§4. No letters were taken out until June 30, 1 891. 
These were issued to the widow but were subsequently 
revoked for failure to give sufficient bonds, and new letters 
granted Aug. 26, 1891 to. John J. Collins, a son. It 
was not until July, 1892, that the widow made her claim, and 
the children do not make it until now. So far as the widow is 
concerned, this was certainly too late. Kerns' Appeal, 120 Pa. 
523. Hughes' £st., I Lacka. Jurist 85. Counsel for the widow 
however contend that because no letters were taken out until 
June, 1 89 1, the delay prior to that is excused. This argument 
is fully met and dispoe'^d in Hughes* Est. supra, and there 
is no occasion for repeating what is there said. The delay in 
taking (»ut the letters is chargeable to the widow and she can 
not set this up as an excuse for not having her exemption 
disposed of. 

The claim of the minor children^ is in no better shape. 
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Assuming that upon the remarriage of their mother in Septem- 
ber, 1890, the right whfch was thereby lost to her passed to 
them, they are chargeable with the delay of over two years 
which has elapsed since that time, against which the fact of 
their minority is of no avail. 

But still further — and underlying all that has thus been 
said— these damages form no part of the estate of John A. 
Collins deceased, and therefore neither widow nor minor child- 
ren can claim their exemption out of them. The statute in- 
titles them to retain "either real or personal property belonging 
to sat{^ estate to the vsAue of three hundred doHars" etc., and 
unless they are able to establish that these funds do so belong 
they do not bring themselves within the law. It is true, the 
land from which these damages proceed did belong to John A. 
Collins deceased, in his life time, and at his death descended 
to his heirs subject to the dower of the widow. But when it 
was taken By the City of Scranton it belonged to the parties 
plaintiff in these condemnation proceedings — whom for con- 
venience we speak of as the widow and heirs of the decedent 
— and it is to them that the damages for the taking are to go. 
This is the compensation due them for their land. In no sense 
do the moneys so realized belong to the estate of the decedent 
and no exemption claim can therefore be paid out of them. 
It is, possible, if it could be established that the unpaid balance 
of such exemption was a charge upon the land, there might 
be some standing for the widow or children to come in upon 
the fund, because of the divestiture by the condemnation pro- 
ceedings of the lien which* they would thus have. Phila. & 
Read. R. R. vs. Penna. &c., R. R. 151 Pa. 569. But there are 
certain steps .to bring this about which have not been taken, 
and can not now be supplied. ' *If an actual appraisement of- 
the real estate, which was at one time held necessary (Hufman's 
Appeal 81 Pa. 329). is now no longer to be insisted on (Thomas* 
Estate 152 Pa. 63) yet an election to be paid out of the realty, 
and a demand for an appraisement are still at least essential, 
and the case stated does not show that either of these was 

made. 

Under all the circumstances therefore neither the widow 

nor the minor children have any special claim as such upon this 



fund and it (uust be distributed tp those to lyjionoi it presump- 
tively belongs. 

Fund for distribution, . $356-40 

Deduct Prothonotary*s poundage, - $7- 12 

Recording schedule of distribution, - 1.00 8.12 

« 

$348*28 

To the widow, Mary Cronan, the present cash value 

of her dower interest as agreed upon, 40.00 



$308.28 



The seven children and heirs of John A. Collins 
de;ceased t^ke the balance pro rata. 

1. John J. Collins, ... $44-04 

2. Mary Cronan, assignee of James Collins, 44-04 

3. Willie Collins, ... 44*04 

4. The Lacka. Trust and Safe Deposit Com- 

pany, guardian of Robbie Collins. - 44*04 

5. The Lacka. Trust and Safe Deposit Com- 
. pany, guardian of Lizzie Collins, now Lizzie 

Cronan, .... 44*04 

6. The Lacka. Trust and Safe Deposit Com- 

pany, guardian of Annie Collins, - 44-04 

7. The Lacka. Trust and Safe Deposit Com- 

pany, guardian of Jennie Collins, - 44-04 



$308.28 

The prothonotary is directed to pay out the fund in court 
in accordance with the foregoing schedule of distribution. 
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Allegheny National Bank vs. Rockwell. 

{In the Court of Common Pleas of Lackawanna County, No roj, 

September Term, i8g2,) 

AFFIDAVIT OF DEFENCE — SURETY — CONSIDERATION. 

In an action against a mret j, an affidavit of defence Js insoffteieat which 
marelyBetB up an agreement whereby the adrety waato be released apontrana- 
f erring to the creditor a mortgage flecority given by the principal debtor to the 
■orety for his own safety. 

A principal creditor is entitled in equity to the benefit of anything given by 
the debtor to secure the surety, and a voluntary transfer of such a security cannot 
furnish a consideration for an a g r eem ent to release the surety. 

Rule for judgment for want of a sufficient affidavit of de- 
fence. Assumpsit against the defendant as surety on promis- 
sory notes and bills of exchange. 

The affidavit alleged a full defence, the nature and 
character of which was stated to be : That a verbal agree- 
ment was entered into between the officers of the Allegheny 
National Bank and defendant, whereby said defendant was to 
be released from all indebtedness to said bank, the considera- 
tion for the same, being that said defendant was to assign his 
interest in a certain mortgage given by the principal debtors 
for the security of said defendant, for acting as their accomoda- 
tion endorser. 

A.J. C^lhurn for the rule. 
A. D. Dean, contra. 

Per Curiam. January 9, 1893. The learned counsel for 
the defendant virtually conceded that his client coul4 have 
been compelled by bill to transfer to the plaintiffs the mort- 
gage security which he held as indemnity for his endorsements 
on the. notes of Nease Son & Company, of which that in suit 
is one. This is in fact the clear outcome of the authorities 
which hold that the principal creditor is entitled in equity to 
the benefit of anything given by the debtor to secure the surety. 
Rice's Appeal, 79 Pa. 206. If this be so it is difficult to see how 
a voluntary transfer of such a security could furnish a con- 
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sideration for an agreement to release the surety, such as iS' 
set up in the present affidavit of defense. The party merely 
does in such a case what he was bound and could be compelled 
to do. That he does it voluntarily may be to his credit, but 
that is all that we can say with regard to it. Legally it counts 
for nothing. The security belongs as much to the creditor as 
to the surety and more, and the creditor by the transfer merely 
gets what is equitably his own. 

The suggestion that the party by such a settlement as is 
here asserted might be lulled into security and thus suffer a 
detriment, has no basis of fact upon which to rest in the pre- 
sent instance, and we can not go into the pc ssibilities of such 
a result in search for a consideration to support the release 
which is set up. 

No defense therefore being presented to the plaintiffs 
action we are compelled to give judgment, and the rule to 
show cause is made absolnte. 



Rice & Bro. vs. Foy ft ux. 

{In the Court of Common Pleas of Lackawanna County y No, 464^ 

January Term, iSSj.) 

MARRIED WOMAN — ALDERMAN'S JUDGMENT — TRANSCRIPT. 

Where prior to the act of 1887, an alderman has given judgment against a 
married woman, and his docket does not show a binding cause of action against 
her, the judgment is void, and if a transcript is filed in the Court of Common 
Pleas it will be stricken oS on motion. 

Rule to strike off judgment as to Nellie foy, wife of 
Philip Foy, entered on the transcript of an alderman. 

Geo. D. Taylor, for plaintiffs. 
C. C Donovan^ for defendant. 
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Archbald, p. J. January 2, i8()2. The judgment in 
this case was recovered before Alderman Roiesler, October 1 1, 
1884, and stands against Philip l^oy and Nellie Foy his wife. 
The record shows no cause of action which prior to the act of 
1887, would bind a married woman and the judgment as to Mrs. 
Foy is therefore void. Gould vs. McFail, in Pa.66. If that be 
90 there is no good reason why it should not be stricken off on 
motion : it merely cumbers the record as it stands. It is true 
there are cases which seem to hold that such a judgment can only 
be attacked by certiorari to the record of the alderman or justice 
on which it is founded. Boyd vs. Miller, 52 Pa. 421. Gehman vs. 
Christ, 15 W. N. C. 171. I myself so held inGtbbs vs. Hurlow, 
4 C. P. Rep. -162. But it is expressly decided in Pan tall vs. 
Dickey, 123 Pa. 431 that a judgment entered on the transcript 
of a justice may be stricken off, where the judgment on its face 
is invalid. In tliat case a non-resident was sued by a long sum 
mons;the court below held that the judgment so recovered 
could onlybe reached by appeal or certiorari, and the Supreme 
Court reversed the decision,and struck off the judgment. What- 
ever therefore may be said in other cases— for instance Littster 
vs. Littster, 31 W. N. C. 126 — here is express authority uphold- 
ing the power to strike off a judgment entered on a transcript, 
and the present is certainly a proper occasion to exerciise it. 

The rule is made absolute and the judgment against Nellie 
.Foy is stricken off. 

[Itteooriooitoiiote, tfaatthat partoftlieoiibiioiiiii Uttater vs JAU^ter nwprt^ 
wtiich declares thafc the *vwwmftn plflos haa no power to strike off a judgmeat 
eateradon a traascripi, to be found in the report of 1^ case in 81 W. N C* 128, 
aiMl25 Atlantic Rep. 117, has been omitted from the (jAcial report as it appears 
ili'151 Fk. 474. Whetfaierthisisdiie toaoorrectianof theopin&onbythejud^wbo 
wrote it, or to an inadvertence of the reporter 1 do not kn«>w; bnt it must be ood- 
fuimil, that the case asit now stands is bei^ter authoiily, than it was before the 
eliange>-R. W. A.] 
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Estate of Hiram Nichols, Deceased. 

Orphans' Court of Lackawanna County. 

REGISTER OF WILLS — PRACTICE-^APPEAL — FILING OF BOND. 

After a refi^ister of wlUs has dlsmined an appeal for neglect on the part of 
the appellant to file a bond, as required by Act of June 6, 18*j7, the appellant if 
he wishes to still further contest the matter, must begin anew before the register 
and will not be allowed to take the contest directly to the Orphans' Court. 

The register is the sole judge of the amount for which the bond should be 
given and of the sufficiency of the sureties, and the discretion of the Orphan^ 
Court cannot be sulxrtituted for his. 

It is not necessary that the register should fix the amount of the bond before 
dismlssfag the proceedings, nor is it necessary that he should make any previous 
demand; the contestant should, at least, file a bond for the minimum amount fixed 
by the statute, within the time allowed him. 

5. B. Price, IV. W. Watson, W. S. DiehL, attorneys for 
appellant. 

E. Mirt i field, John F. Scraggy attorneys for will. 

Motion to dismiss an appeal from the Register of Wills, 
in proceedings to contest the validity of the will of Hiram 
Nichols, deceased. 

Archbald, p. J. Dec.^ 7, 1892. — The will in controversy 
was admitted to probate October 6, 1 886. On December 21,1 887, 
James N ichols the appellant presented to the register a peti- 
tion, alleging the want of testamentary capacity in the testator 
at the time of the execution of said will, asserting that 
it was procured by fraud and undue influence, and praying for 
leave to appeal from the decree admitting the will to probate, 
that said decree be set aside, and that an issue be granted to 
determine the questions of fact involved. These are some- 
what peculiar prayers in a petition presented to the register 
himself but they are accounted for by the fact that the petition 
according to the copy spread upon the register's docket 
was originally addressed to the Judges of the Orphans' Court, 
and has since been somehow changed. Passing by these 
informalities, and assuming that the proceeding was in- 
tended as an attempt to contest before the register the validity 
of this will, we find that no further steps were taken by the 
contestant to bring the matter to a hearing, or to prosecute it 
by appeal to this court, until on June 17, 1891, when the pre- 
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sent petition for an appeal was lodged with us.. In the mean- 
time, the register on January 3, 1888, dismissed the proceed- 
ings instituted before him by the appellant, forwantof abond, 
as required by the act of June 6, 1,887, (P. L. 359). This dis- 
position of the case it is urged is fatal to the present appeal. 

The act referred to provides : "That from and after the 
passage of this act it shall not be lawful for any register of 
wills * * * * to entertain, consider or regard any caveat 
against the probate of any last will and testament, or the grant- 
ing of letters testamentary or of administration, or any appeal 
from the probate of any such will or from the grant of any 
letters testamentary or of administration, unless such caveator, 
or 'xraveators, appellant or appellants, shall within ten days 
after the filing of such caveat or appeal, enter into a bond in 
the name of the Commonwealth of Pennsylvania, with at least 
two sufficient sureties to be approved by the register, in a 
penal sum of not less than five hundred udollars, and not to 
exceed five thousand dollars, as may be determined by the said 
register conditioned for the payment of all or any costs which 
may be occasioned by reason of such caveat or appeal, and 
which may be decreed by such register or by the Orphans* 
Court to be paid by such caveator or appellant, which bond 
shall remain on file in the office of such register. 

Section 2. That in case no bond such as aforesaid shall 
b^ filed with the register within ten days after the filing of any 
caveat or appeal as aforesaid, such caveat or appeal shall be 
considered as abandoned, and shall be dismissed and proceed- 
ings may be had in all cases as if no such caveat or appeal had 
been filed." 

There are two other sections to the act but they do not 
need to be quoted. 

The action of the register was strictly in accord with these 
directions of the law and its propriety can not be questioned. 
Thirteen days after the appellant instituted the proceedings to 
contest the will, the register dismissed them for want of the 
bond called for by the statute. This gave the appellant the 
full ten days allowed by the act, with three days of grace added. 
It is true, the amount of the bond to be g' ven wa3 not fixed by 
the register, but the law itself fixes the minimum, and a bond 
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of at least that amount was due from the ^pellant without 
any order. Nor was the register required to give previous 
warning by a call for a bond by rule or otherwise. However 
appropriate such a course may be, it is not obligatory. The 
statute is specific in its direction, that in. case no bond be filed 
within ten days, the caveat or appeal shall be considered as 
abandoned, and shall be thereupon dismissed. The default of 
the party forthwith brings upon him the penalty which the law 
has thus affixed to (t. 

But it is urged, that the whole purpose of the law is to 
secure the opposite party against the costs, and that a bond 
may still be given here and now and the appeal thus made 
perfect. I am not prepared to agree to this. , It is a question 
whether the act was not passed as much as to prevent frivolous 
and unfounded contests as for any thing else, the requiring of 
security for the costs being a means of accomplishing this end. 
But however that may be the bond must be filed before the 
register, and not here. This is what the law says, and we can 
not legislate any thing different into it. The register is not 
only the one who is to judge of the amount of the bond, within 
the specified limits, but he is also to pass upon the sufficiency 
of the sureties. The Orphans* Court cannot substitute its dis- 
cretion in place of that of the register in these two matters, 
nor can it undertake to use the discretion which is solely given 
to that officer. But there is still another reason why the bond 
can not be filed and approved here. After the proceedings of. 
the appellant had been dismissed by the register, it was as if no 
contest had been instituted at all, This'is-what the statute 
expressly says. The will then stood fully probated with noth- 
ing of record to call it in controversy. If the appellant desired 
to still further contest it, he could no doubt begin again if the 
period limited for such contests had not passed. But he was 
bound to make a new beginning, and could not take a further 
step without it, for by the act of the register giving effect to 
the statute all that he had previously done was entirely set 
aside, and make of none account. An appeal to this court and 
a contest here upon the merits could not thereafter be enter- 
tained, for it would lack the prior initiatory step required to be 
taken before the register. The only question which could now 
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be raised would be the validity of the order of that officer di^ 
missing the proceedings, and that has already been considered 
and passed upon. 

It is still further urged howeve!r that the want of a bond 
may be waiVed, and that the failui e of the respondents to r^ise 
this objection and have it disposed of at the earliest 'possible 
moment after being cited to appear in this court of necessity 
brought about that result in the present case. It is not necess- 
ary to determine how far the provisions of the statute, may be 
waived, nor what will constitute a waiver of them. The record 
shows, that instead of passing this objection over, the respon- 
dents «it the return of the citation set it up as one of the grounds 
of defense made to the appeal. This appears in the 13th park- 
graph of the answer which is as follows: "We further 
answering say that on the 21st of December 1887, ^^^ petitioner, 
James Nichols filed in the office of the register of wills a paper 
praying for an appeal which the register of wills on the 3rd of 
January, 1888, dismissed for want of [the] bond required by 
Act of Assembly approved 6th June, 1887." It is true that the 
respondents also answered to the merits, and that the case has 
since been referred to an auditor to take the proofs and make 
report thereon. But this reference was made at the instance 
of the appellant and had the attention of the court been called 
to this specific matter it would not have been done. The re- 
spondents are not responsible for it. They have sufficiently 
asserted in their answer the invalidity of the appeal because of 
the failure to give bond in compliance with the requirements 
of the statute, and upon this they have the right to stand. • 
The validity of the appeal is thus drawn in question and it may 
as well be passed upon at this juncture as at any other. It 
certainly will have to be determined sooner or later, and if dis- 
posed of now it will probably save both parties considerable 
expense in the taking of testimony on the questions of fact 
otherwise involved. A fatal defect lies at the root of the pro- 
ceedings and they can not be sustained. The appellant had 
notice by the answer that this would be insisted upon and can 
not complain. It may be that by the lapse of five years since 
the will was probated he can not renew the contest, but this 
was not the case in July, 1891, when the answer was put in. 
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and had the appellant then heeded the suggestion which is 
there made he would not be in his present plight. The motion 
to dismiss the appeal is well taken and must be allowed to 
prevail. 

And now Dec. 7, 1892, it appearing by the record of the 
register that the proceedings instituted by the appellant James 
Nichols to contest the probate of the will of the decedent were 
dismissed by the register on account of the failure of the said 
appellant to file a bond within ten days after instituting said 
contest, as required by the act of June 6th, 1887, the "said 
appeal is thereupon dismissed at the cost of the said appellant. 



A WORD FROM THE EDITOR. 

This uw]ue coinpletai the second volame of The Jurist. The index and table 
of cases are in press and will be ready for delivery very soon. An error in trans- 
pofdng a figure might have led to some confusion but, we hope that this will be 
obviated by attention being directed to it When No. 87 was reached our foreman 
made it 78 and then led from 78 instead of 87 as he should, throwing the numberK 
wrong from that date — Sept. 16, 1^0S. When we discovered the error it wass<>me 
weeks after it occurred and we thought that by giving the then current issue the 
correct number equally as much confusion woiild be occasioned as by making no 
change. The last issue and the present one, however, have the right number. The 
paging being correct the mistake in question can do no hai*m. Upon the completion 
of the flnit volume we found that many of our subscnbers had mislaid or lost 
copic8. We undertook to accomodate them by fnipplying the misRing numbers. In 
doing so we were obliged to break up many sets which rendered thom valueleas or 
necessitated reprinting. We can not agree to do so this time much as we desire to. 
please our patrons. The reason is too obvious.to require further explanation. We 
have about completed arrangements to have all the extra vc^umes bound in excel- 
lent binding and upon low terms. If any of our subscribers desire us to procure 
the same work done for them we will gladly comply with such request. 

S0KA.NTOH. Pa., January 27th, 1803. F. J. F. 
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